6a. NORTHEAST REGION

The Northeast Marketing Area

The recomrended consol i dated Northeast order differs
significantly fromother consolidated orders. |n addition to
merging three existing Federal mlk orders, the Northeast order
also calls for expansion in the northern region of New York state,
and all currently unregul ated areas of the New Engl and states
(except Maine).

While the current New England (Order 1) and Mddle Atlantic
(Order 4) orders have simlar provisions for adjusting producer
blend prices in a manner identical to plant price adjustnments for
| ocation, the current New York-New Jersey (Order 2) order enploys
a “farmpoint” pricing nethod. This decision adopts a pl ant-point
pricing nethodology in the consolidated Northeast order. This
method is used in every other current narketing area and in every
consol idated nmarketing area. This represents a considerable
change in howmlk will be priced for those handl ers and producers
whose nmilk currently is priced under the provisions of the New
Yor k- New Jer sey order

In addition to the different pricing provisions of the three
existing orders, other inportant differences and rel ated
provi sions need to be addressed in the Northeast regi onal order
that will acconplish the goals of the AMMA. These include what is
commonly referred to in the New York-New Jersey order as the “pass
t hrough” provision; the need for providing marketw de service
paynments in the form of cooperative service paynents and bal anci ng
paynments that currently exist in the New York-New Jersey order and
do not exist in either the current New England or Mddle Atlantic
orders. Additionally, the three current northeast orders al so

provi de for seasonal adjustnents to the ass Il and Il A price.
It is fair to observe that the current order nost affected by
the consolidation is the New York-New Jersey order. |In addition

to the differences already described, certain ternms and provisions
of the Northeast order are also different in how they are
descri bed and presented but are neverthel ess consistent with
exi sting provisions that acconplish the goals of the AMAA.  This
is less of an issue for those entities that are accustonmed to the
term nol ogy of provisions used in the New Engl and and M ddl e
Atlantic orders. The followi ng presents a discussion of the
recomended order provisions and i ssues that are unique to the
consol i dated Nort heast order
Plant

The plant definition for the consolidated Northeast order
should differ fromthat of the other consolidated orders by
allowi ng stationary storage tanks to be used as rel oad points.
This exception to the plant definition is warranted for the



consol i dated Northeast order due to certain unique conditions that
affect the ability of handlers and haulers to assenble mlk in an
efficient manner and subsequently transport it to a plant that
actually processes mlk into finished dairy products, including
fluid mlk products. This exception would not consider the rel oad
point or facility as a point fromwhich to price producer mlKk.
Rat her, m |k once assenbl ed woul d be shi pped to a processing pl ant
where it woul d be priced.

A portion of the Northeast mlk supply is derived from sone
200 small dairy farnms located in Maine. Because nmuch of this
state is serviced by secondary and rural w nding roads, the
current New Engl and order has provided for reload points as a
wor kabl e solution to the inherent hauling difficulties in
transporting relatively small loads of mlk fromthe countryside
to reload points and facilities with stationary storage tanks that
do not serve as a pricing point. This should continue to be
provided for in the consolidated Northeast order. Not to provide
this acconmpdati on woul d adversely affect a substantial nunber of
smal | producers and the mlk haul ers that service them
Pool plant

The pool distributing and pool supply plant definitions of
t he consol i dated Northeast order use the standard order |anguage
format used in other orders, conbined with performance standards
that are adapted to narketing conditions in the Northeast.

The pool distributing plant definition specifies that a poo
di stributing plant nmust have 25 percent or nore of its total
physical receipts of fluid mlk distributed as route disposition
and that at |east 25 percent of route disposition be within the
marketing area. The 25 percent |evel of total receipts
distributed on routes is reasonably high enough to establish a
distributing plant’s association with the fluid mlk market. The
in-area route distribution performance standard | evel of 25
percent is adopted because it tends to mninize changing the
regul atory status of handlers fromtheir current regulatory status
by the Federal order programthat may result fromthe
consol idation of existing orders. The 25 percent in-area sales
standard is also a reasonabl e nmeasure for identifying a | evel at
which a distributing plant is sufficiently associated with the
mar ket i ng ar ea.

As al ready discussed, the consolidated Northeast order and
ot her nearby consolidated narketing orders do not call for
expansion to include certain currently unregul ated areas. This
i ncludes areas in the states of New York, Pennsylvania, Virginia,
and the entire state of Maine. Sone distributing plants in these
areas are not currently regulated, or are only partially regul ated
to the extent they have sonme Class | sales in regulated areas. A
25 percent in-area route distribution level will serve to ensure




or minimze any changes in their current regul atory status under
the Federal programthat result fromconsolidation of the three
northeast nmarketing areas into a single new order

Unit pooling, wherein two or nore plants operated by the sane
handl er located in the marketing area can qualify for pooling as a
unit by neeting the total and in-area route distribution
requirements of a pool distributing plant, is included in the
consol i dated Northeast order. Providing for unit pooling provides
a degree of regulatory flexibility for handlers by recognizing
speci al i zati on of plant operations.

Due primarily to positions offered by nany of the major
Nort heast dairy cooperatives and their recomendati ons on
appropriate pool supply plant performance requirenments, the
consol i dated Northeast order supply plant perfornmance requirenents
initially should be set to require that in the nonths of August
and Decenber, at least 10 percent of the total quantity of bulk
mlk that is received at a supply plant be shipped to distributing
plants. For the nonths of Septenber through Novenber, such
shi pnents by pool supply plants should be at | east 20 percent. To
the extent that a supply plant has nmet these performance
requi rements, no performance requirenment is recomended for the
nmont hs of January through July. However, a supply plant that has
not met these performance requirenments will need to neet a 10
percent performance requirenent in each of the nonths of January
through July in order to qualify as a pool supply plant.

This decision also provides for a system of supply plants for
t he consol i dated Northeast order. This provision allows two or
nore supply plants operated by the same handl er, or by one or nore
cooperative associations to be qualified for pool plant status by
nmeeting the shipping standards in the sane nanner as a single
supply plant subject to certain conditions. These conditions
include witten notification to the market adm nistrator of the
plants that will be included in the system how pool status of
plants will be affected if individual plants are renoved fromthe
system and provisions for adding plants to the system
Producer-handler

The producer-handl er definition for the consolidated
Nort heast order limts receipts to no nore than 150, 000 pounds of
fluid mlk products fromhandlers fully regul ated under any
Federal order. While the proposed rule addressed significant
limtations on producer-handlers with respect to how it
distributes their mlk, this decision renpves such |limtations.
The intent of providing an appropriate producer-handl er definition
was to cause no change in the regulatory status of any known
producer-handl er currently in operation in the Northeast order
regi on. However, the three orders being consolidated have
significant differences in the extent of control a producer-



handl er nust retain over its distribution practices. The current
M ddle Atlantic region does not limt the distribution facilities
that may be used by a producer-handler. Thus, any lintation with
respect to distribution could either cause a current producer-
handl er to | oose such status, or may cause the need for a
producer-handler to nodify its business practices. Therefore, the
producer-handl er definition adopted herein renoves any
restrictions on how it distributes its products.

Al so renoved fromthe producer-handl er definition is the
provi sion that a producer-handl er woul d not include any producer
who al so operates a distributing plant if it is requested that
their dairy farmand plant be operated as separate entities.
Rermovi ng this conponent of the producer-handler definition tends
to strengthen the principle that producer-handlers rely primarily
on their own farm production to bear the burden of bal ancing their
fluid sales and to find outlets for their surplus production
Producer

The producer definition of the consolidated Northeast order
defines and describes those dairy farners who are properly
associated with the Northeast marketing area and who will share in
the benefits that accrue fromthe nmarketw de pooling of mlk under
t he order.

The producer definition establishes seasonal limtations for
determining if a dairy farner is considered to be a producer under
the order. Basically, the order prohibits a dairy farmer from
bei ng a producer under the order during the flush production
period if the dairy farmer did not supply the market during the
nont hs of relatively short production when nilk supplies are
needed nost to neet fluid demands. Accordingly, the producer
definition does not include dairy farners whose nilk during any
nont h of Decenber through June is received at a pool plant or by a
cooperative association handler if the operator of the pool plant
or the cooperative association caused the mlk fromsuch
producer’s farmto be delivered to any plant as other than
producer mlk as defined in the producer m |k provision of the
Nort heast order, or any other Federal mlk order during the sane
nmonth, in either of the two precedi ng nonths, or during any of the
nmont hs of July through Novenber

Simlarly, a dairy farmer woul d not be considered a producer
under the order for any nonth of July through Novenber if any mlk
of the dairy farmer is received at a pool plant or by a
cooperative association handler if the pool plant operator or the
cooperative association caused the dairy farmer’s mlk to be
delivered to any plant as other than producer mlk, as defined in
this proposed order, or in any other Federal m |k order during the
sane nonth
Producer milk



The producer mlk definition of the consolidated Northeast
order follows the general structure and format of other
consolidated orders. It differs fromother consolidated orders in
that it requires cooperative handlers to organi ze reports of
producer receipts that originate outside of the states included in
the marketing area, or the states of Maine or Wst Virginia, into
reporting units with each unit separately reporting receipts.

No diversion limts are established as they are in other
consol i dated orders. However, diversions are limted in
functional ternms. The nmaxi mum quantity of mlk that a supply
pl ant would be able to divert and still maintain pool plant status
woul d be 100 percent minus the applicable shipping standard. This
shoul d provide for a maxi mum anmount of flexibility in marketing
mlk in the nost efficient manner to balance fluid mlk needs.
Component Pricing

The consol i dated Nort heast order will enploy a conponent
pricing plan in the classified pricing of mlk under the order as
previously discussed in the BFP section of this decision. This is
consi stent with positions taken and proposals of fered by major
cooperative groups in the Northeast who supply a | arge percentage
of the mlk needs of the market. However, on the basis of public
comments, the consolidated Northeast order will not contain a
somati c-cell adjustor.

In response to the proposed rule, one najor association
representing primarily mlk processors and dairy product
manuf acturers in New York expressed opposition to enploying a
mul tiple conponent pricing plan in the Northeast order. Their
objection to its adoption is that it will be burdensone for
handl ers. This was expressed primarily as burdens associated with
changing fromfarmpoint pricing to plant-point pricing of mlk
and changes that handlers would need to nake for producer pay-rol
purposes and in the accounting software that they contend woul d
entail considerable cost outlays. Al so expressed in opposition to
its adoption was that multiple conmponent pricing does not favor
fluid mlk handlers, that it is designed primarily for high-solids
producers and manufacturers, that it may result in nmanufacturers
having to pay premunms to attract high-solids nmilk, and that it
rewards sone producers while reducing pay prices to others.

These objections are unpersuasive. Miltiple conponent
pricing is a nethod for determ ning, anong other things, how
producer mlk will be priced under the order on a basis beyond
just skimmlk and butterfat. Conponents of mlk have val ues that
are recogni zed by the marketplace and producers have expressed the
desire for having their pay prices adjusted according to such
val ues. Nevertheless, it does not affect the total per
hundr edwei ght value of mlk. Additionally, multiple conmponent
pricing does not either favor or disfavor fluid mlk handlers as



the nmultiple conponent pricing plan adopted for the Northeast
order will continue to price ass | mlk on the basis of skim
mlk and butterfat.

It should be noted that there are many nultipl e conponent
pricing plans operated by many handlers in the northeast region
The exi stence of such plans provides evidence that it is
appropriate and reasonable to forrmalize a nmultiple conponent
pricing plan for the consolidated Northeast marketing order
especially when there is strong support for it by producers. To
the extent that there are so many simlar plans, it should not be
particul arly burdensone for a one-tinme change by handlers in their
accounting systens for determ ning producer payroll.

Farm-point vs. plant point pricing

At issue in nmerging the three northeast marketing areas is
the use of two distinct pricing methods for mlk. The Mddle
Atlantic and New Engl and narketing areas enploy a system of plant-
point pricing. This pricing nethod is also enployed in every
other marketing area in the Federal order system Only the New
Yor k- New Jersey marketing area uses what is called “farmpoint”
pricing. This decision adopts plant-point pricing as the pricing
nmet hod for the consolidated Northeast order

Plant-point pricing of mlk that is pool ed under an order
prices mlk f.o.b. the plant of first receipt. The cost of
hauling fromthe farmto the plant is the responsibility of the
producer. Wen the receiving handler is also the hauler, orders
permt the handlers in maki ng paynments to each producer to deduct
haul ing costs up to the full amount authorized in witing by the
pr oducer.

As originally enployed in the New Yor k- New Jersey order
(Order 2), farmpoint pricing establishes the price for mlk by
the zone (distance from market conputed fromthe nearer of the
basi ng points) of the township in which a producer’s mlkhouse is
located. Wile terned “farmpoint,” farns are grouped by their
townshi p | ocati on because this is the nearest practicable proxy
for actual farmlocation. |In functional terns, when a handl er
picks up milk at a producer’s farm the handler takes title of the
mlk at the tinme and point of pickup. Accordingly, there were no
adjustnments in paynents to producers to cover any part of the cost
of pickup or hauling in noving mlk to the handler’s plant. Farm
point pricing fundanentally shifts the cost of transporting nmilk
fromthe producer to the handler. Farmpoint pricing has been in
effect in Oder 2 since 1961. Wile the fundanmental concept of
farm point pricing has been retained with respect to its overal
structure of mileage zones, other order provisions were adopted
subsequent to its establishment and nodified over tinme so that
farmpoint pricing could remain viable while allowi ng handlers to
charge sonme of the cost of hauling producers’ mlk to the plant of



first receipt.

In the decision that established farmpoint pricing (25 FR
8610, Sept. 7, 1960), prevailing marketing conditions served to
warrant this type of pricing system At that time, the energence
of bulk-tank m |k began to take on a degree of prom nence in the
mlk supply of Order 2. Prior to the adoption of farm point
pricing (1959), about 8 percent of the producers had bul k tanks,
accounting for at |east 14 percent of the volunme of mlk
associated with the market. About 92 percent of producers
delivered their mlk at their own expense directly to plants in 40
guart cans. Most of the milk can-delivered was fromfarns within
a radius of not nore than 15 niles fromthe plant. The nilk of
producers who had converted to bul k tanks, in sone instances, was
haul ed nore than 200 mles fromfarmto city plants, but the
majority of bulk tank m |k was nmoved nuch shorter distances to
country receiving plants. The decision cited that in Cctober,
1959, milk was received from49, 719 producers at 691 plants.

When milk was delivered in cans to a handler’s plant, the
pl ant was the | ocation at which m |k was wei ghed, sanpled for
butterfat and quality, and where cans were washed. It was at the
plant that mlk was accepted or rejected. It was the place where
m | k was cool ed and co-mingled with other individual producer’s
mlk. Mre inportantly, it was the place where control of the
m | k passed from producer to the plant operator or fromwhich the
ml k was noved by the plant to other plants for fluid or
manuf acturing uses. Mnimumprices required by the order to be
pai d by handl ers were adjusted for the location of the plant at
which mlk was received fromdairy farners

Bul k tank milk brought a set of new factors. Wen mlk was
transferred froma producer’s bulk tank to the haul er, the point
of transfer was al so the point where several functions are
performed. MIKk in a producer’s bul k tank has al ready been
cool ed, and therefore is not subject to the early delivery
deadl i nes. The weight of nmilk was deternmi ned at the bul k tank
and sanples were taken for butterfat and quality. It was also
here that the individual producer’s mlk was rejected or accepted
and lost its identity by being co-mngled with other mlKk.

Nurrer ous probl ens arose in regulating the handling of bulk
tank mlk in an order where pooling depended upon direct delivery
fromthe farmto a pool plant and under which mninumclass prices
and the uniformprices to be paid to producers was reflective of
the location of the plant where delivery was nade:

1. Administrative problens associated with bul k tank
handl i ng arose, particularly where and when mlk was regarded to
have been received. Bulk tank mlk provided the opportunity to
deliver mlk to different plants, sonme pool and sone nonpool
Where a given tank load of mlk was unloaded if it went to two or



nore plants of the sane or different handlers on the sanme day was
difficult to determ ne.

2. The incentive arose (because of the adm nistrative
difficulty of determ ning when and where mlk was received) for
handl ers to behave in a way that would result in the maxi num
exclusion of mlk fromthe pool for fluid use outside the
mar ket i ng ar ea.

3. The incentive arose for the maxi muminclusion in the poo
of mlk in fluid and manufacturing uses.

4. The incentive and opportunity arose for handlers to
sel ect one of several plants for receipt of bulk tank mlk, with
or wi thout manipul ation of hauling charges. This distorted and
i mpi nged upon the effectiveness of the mninum price provisions of
the order, especially in the case of relatively | ong hauls of bul k
tank ml k.

The 1961 decision that established farm point pricing
provi ded ei ght scenarios that denonstrated how handl ers behaved so
as to mininmze their pricing obligations to producers. Mst of
the scenarios arose fromthe inability to determ ne when mlk was
received at a plant. 1In order to mtigate such circunstances,
several things were done. Forenost was the establishnent of farm
point pricing on the basis of bulk tank units and the designation
of each bulk tank unit as either a pool or nonpool unit and
defining the circunstances under whi ch such designations could be
changed.

The pricing of mlk at the farmelimnated the incentive for
handlers to attenpt to make it appear that the plant of receipt
was ot her than the plant where mlk is actually received and
handled. It was made crystal clear that delivery and receipt of
bulk mlk takes place at the farm Once acquired by the handl er
the plant or plants to which the mlk may be delivered depended on
deci sion of the handl er, not the producer. Under these
ci rcunst ances, where the mlk was actually used was not a factor
to be reflected in the m ni mum producer price. The operator of
the bulk tank unit was defined as the handler and the point of
receipt of mlk. This entity was responsible for establishing the
unit, and it held the responsibility for reporting, accounting,
pool i ng and payi ng producers. Additionally, the decision
concl uded that the price at which the farmbulk tank is accounted
for to the pool should be the mnimum class price adjusted for
|l ocation of the farm and that payments by handlers directly to
producers be adjusted to reflect all location differentials based
on where farnms are | ocated and where bulk tank mlk was received.

A proposal that would have allowed a tank truck service
charge authorized by the producer but not in excess of 20 cents
per hundredwei ght (cwt.), and establish that paynments to
cooperatives which serve as handl ers operating a bulk tank unit



should be at the price reflecting transportation and (the then
existing) direct delivery differential applicable at the handler’s
plant where mlk is delivered by the cooperative was not

i ncorporated into the order. At that tine, it was found that

pl ant haul i ng charges averaged nearly 20 cents per cw. This was
offered as rationale for a negotiable 20 cent per cwt. charge by
handl ers for hauling. Argunents not withstanding, the underlying
concepts enbodied in farm point pricing caused the Departnment to
not allow for any hauling deduction by handl ers.

Shortly after the inplenentation of farm point pricing, the
need to amend the order to keep farmpoint pricing viable arose.
The first occurrence was in 1963. |In the 1963 decision (28 FR
11956, Cct. 31, 1963), it was noted that there had been
significant changes in nmarketing conditions that arose from
establishing farmpoint pricing in 1961. These included the
reduction in premuns to bul k tank producers in general; the
reluctance of proprietary handlers to receive bulk tank mlk from
i ndi vi dual producers because of the hauling costs they would
incur; the differences in pricing can and bulk tank mlk; and a
slowdown in the trend of conversion fromcan nmlk to bulk tank
ml k. The 1963 decision, in acknow edgnment of changi ng marketi ng
conditions, incorporated an authorized 10-cent per cwt. charge for
haul i ng under the Order, provided that producers authorized this
maxi mum | evel in witing.

In the 1963 decision, the Secretary found that allowing for a
limted authorized service charge for hauling bulk tank mlk at a
maxi mumrate of 10 cents per cwt. was sufficient. This was
| argely based on the fact that handlers were not then charging for
bul k tank pickup and haul i ng, but rather were paying prem unms for
bulk tank mlk. Additionally, can-nilk direct delivered by
producers to plants was still very nuch the norm \While bul k tank
mlk was growing, it had not yet accounted for a majority of mlk
pool ed on the order.

This decision raised, for the first time with respect to
farm point pricing, the maintenance of orderly conditions and
uniformpricing to handlers on all mlk priced and pool ed under
the order. Because bulk tank mlk is priced by township zone,
(the best proxy for a farmis location) all farns in any particul ar
townshi p have the sane val ue assigned to their nmlk. However, the
decision found it necessary to reflect appropriate uniformpricing
of bulk tank m |k because it has differing val ues dependent on the
accessibility and relative |l ocation of individual farns within the
township. Wth this finding, it was deternined that
responsibility for hauling to the township pricing point should be
borne by the producer with appropriate safeguards to protect the
producer. Therefore, a naxi mum negoti abl e hauling charge from
handl ers of 10 cents per cwt. was brought under the order



By 1970, marketing conditions in the New York-New Jersey
mar ket had changed to the point where handl ers were authorized to
receive a full 10-cent hauling credit for each cwt. of bulk tank
m | k which was disposed of for manufacturing uses. Additionally,

t he negoti able 10-cent hauling charge to producers for a handler’s
cost offset established by the 1963 deci sion was retained.

However, the 10-cent negotiable limt was linmted to manufacturing
mlk. Can-mlk at this time represented about 25 percent of the
total amount of milk pooled in Oder 2, with the bal ance being
bul k tank m I k.

Proponents supporting this change to the order clainmed, and
the decision affirmed, that the manufacturing price for mlk in
Order 2 was not properly aligned with manufacturing class prices
in adjacent Federal orders. In this decision (35 FR 15927, Cct.

9, 1970) the Secretary found that to the extent that Order 2

handl ers had borne the transportation costs associated with the

pi ckup and noverent of bulk tank m |k used in manufacturing from
the farmto the plant, Order 2 handler costs exceeded the price
whi ch handlers in adjacent order narkets were required to pay for
mlk used in manufacturing. By adopting this transportation
credit for handlers, there was no need to adopt other proposals
that woul d have | owered the manufacturing price for mlk under the
ot her northeastern orders or lower the Class | price for mlk in
Order 2 as had been proposed.

By 1977, sone 16 years after the adoption of farm point
pricing, marketing conditions had changed again and the issue of
providing for nore equitable conpetition among handl ers both
within the Order 2 nmarket and between other orders took on primary
i mportance. By this time, can-mlk was about 3 percent of the
market, with the bal ance represented by bulk tank mlk, the near
i nverse of the marketing conditions prevailing in 1961. The
transportation credit that had been established for handlers in
the 1970 decision for manufacturing mlk was now extended to all
mlk received by handlers. The transportation credit was
increased to 15 cents per cwt., plus an additional 15-cent maxi mum
negoti able credit above the “automatic” 15 cents because tota
average transportation costs were found to be about 30 cents per
cw. For reasons nearly identical to the 1963 and 1970 deci si ons,
“formalizing” the negotiable hauling charge was not adopted
because of needed flexibility in accounting for m |k novenents
fromthe farmto the township pricing point (42 FR 41582, Aug. 17,
1977). In that decision the Secretary also raised the direct
delivery differential fromb5 cents to 15 cents per cw. in the 1-
70 mile zone for can-nmilk delivered by farners to plants within
this zone, and changed the transportation adjustnment rate from1l.2
cents per cw. for each 10 mles to 1.5 cents per cwt. for each
10-m | e zone beyond the 201-210 zone, and 1.8 cents per cwt. for



each 10-mile zone within the 201-210 nile zone.

Cooperatives were of the strong opinion that the cost of mlk
assenbly and transportation are the marketing costs of the handl er
and not producers. However, they also indicated that changes were
warranted in the order because of the failure of neighboring
mar kets to adopt farmpoint pricing.

Conpar ati ve exanpl es of handler price inequities with respect
to their cost of mlk was anply denonstrated for both intra and
inter market situations. Wth respect to inappropriate price
al i gnment between orders, the conpetitive relationshi ps between
Oder 2 and Order 4 were closely examned. On intra-order
nmovermrents of mlk, it was shown that dass | handlers in New York
City had a significantly | ower procurenment cost for direct-ship
over bulk tank m |k because bulk tank mlk from*“distant” supply
pl ants had hi gher transfer and over-the-road hauling costs.

Supply plant milk at the city represented about 80 percent of nilk
receipts at city plants. The inter-market situation denpnstrated
that handl ers in Philadel phia accounted for mlk at prices |ower
than New York handlers. Oder 4 handlers were in a position to
establish lower resale prices for fluid mlk than their
conpetitors in the New York market because the burden of increased
hauling costs fell largely on Order 2 handlers. As in 1970, other
proposals were denied in light of adopting the 15-cent hauling
credit for handlers. These other proposals included | owering
Cass | and the manufacturing price for mlk in the order by 15
cents per cw.

By 1981, bulk tank m Ik accounted for nearly the entire mlk
supply pooled on Order 2 -- about 99.6 percent. As the result of
a hearing held in June 1980, in the final decision (FR 46 33008,
June 25, 1981) the Secretary agai n anended the transportation
credit provisions of the order. The 15 cents per cwt credit for
handl ers was retai ned; however, the 15-cent negoti abl e
transportation service charge was nodified to allow handlers to
negotiate with producers for any farmto-first plant hauling cost
in excess of the 15-cent transportation credit, plus “the anount
that the class use value of the mlk at the location of the plant
of first receipt was in excess of its class use value at the
| ocation where milk was received in the bul k tank unit from which
the mlk was transferred.” According to the 1981 decision, this
amendnment woul d adj ust hauling allowances for handlers to nore
closely relate the location value of mlk to the costs incurred in
transporting mlk fromfarns and country plants to distributing
plants in the major consunption areas of the market. Additionally,
the decision indicated that this change was necessary to reflect
current marketing conditions and permt a nore equitable
conpetitive situation for regulated handlers, both on an intra
mar ket and inter market basis. The decision also applied a 15-



cent direct delivery differential for bulk tank milk received at
plants within 70 mles of New York City on the basis that a direct
delivery differential is applicable to mlk received in cans at a
plant in the 1-70 mle zone.

In the 1981 decision, the Secretary found that the majority
of mlk noved to distributing plants in 1979 fromthe 1-70 nile
zone noved directly fromfarms. This accounted for about 58
percent of the milk in this zone with 48 percent being rel oaded.
Moreover, the decision found that Order 2 plants located in
northern New Jersey received direct shipped mlk as did handlers
located in Oder 4. Thus, inter market price alignnent needed to
be structured primarily on the basis of handl ers obtaining direct
shi pped m | k.

A federation of cooperative associations representing Order 4
producers proposed that Order 2 be anmended to return to plant-
point pricing, with the direct delivery differential being reduced
to 10 cents per cwt, and that the Class | differential at the base
zone of Order 2 be increased fromthe $2.25 level then in effect,
to $2.40. This federation of cooperatives believed that this
“package” of order nodifications would provide for proper price
al i gnment between Order 2 and Order 4. Wile the decision did
apply different transportation rates at a rate of 1.8 cents per
cwt. outside the base zone of the Order (201-210) and a rate of
2.2 cents per cwt. inside the base zone, it did not provide for a
return to plant-point pricing.

Wil e the decision did not adopt plant point pricing, the
deci si on did acknow edge that the anendnents adopted tended to
establish plant pricing with respect to the classified prices to
handl ers. However, farmpoint pricing was retained with respect
to how producers were paid. Wth this being the case, the basic
substantive difference between the amendnents and plant pricing is
the i mpact on the novenent of mlk to higher-priced zones for
manuf acturing use. Under plant pricing, the mninmumuniformprice
payabl e to producers applies at the |l ocation of the plant of first
recei pt and handlers receive a credit fromthe producer settlenent
fund at such uniformprice. The decision also concluded that
pl ant-point pricing for producers would provide a greater
incentive to haul direct-shipped mlk to city plants for
manuf act uri ng uses, since there would be a credit fromthe pool
for the full anmount by which the uniformprice transportation
differential at the city plant exceeds the transportation
differential for the zone of the bulk tank unit. Adopting plant-
point pricing for producers would have had the effect of
encouraging mlk to nove long distances to city plants for
manuf act uri ng uses when transportation savings could be realized
if such mlk stayed nearer to manufacturing plants generally
| ocated in the ml kshed.




Farm poi nt pricing has undergone nany evol uti onary changes
fromits inception in 1961. The original rationale for farmpoint
pricing, free hauling and the adm nistrative difficulty of
determ ning when mlk frombulk tank units was received seens far
renoved from present-day marketing conditions and the rationale
for continuing it. There were a nunber of years that hearings
were necessary to first recognize that the burden of
transportation costs rested with handlers. This resulted in
handl ers being able to successfully argue that with this burden
it becanme nmuch more difficult for the order to establish and
mai ntain uniformprices to handlers as required by 8§ 608(5)(c) of
the AMMA. This is evidenced by the nature of the decisions of
1963, 1970, 1977, and 1981. Much “repair” to other order
provi sions were al so needed to retain farm point pricing.

Few conments were received in response to the recommended
adoption of plant-point pricing by current Order 2 entities. One
New Jersey entity thought that its elimnation would eventually
lead to increased hauling costs borne by producers. Another
conment received froma trade organi zation representing fluid mlk
processors and dairy product manufacturers, thought that too much
enphasi s was placed on the “free-hauling” to the detrinent of
other desirable features enbodied in farmpoint pricing. Most
i mportant was this entity' s view that farm point pricing provides
for increased flexibility and in providing for automatic
incentives for the nost efficient hauls of mlk for/by handlers in
assenbling and noving mlk while not affecting the price paid to
dairy farners.

The argunents for retaining farmpoint pricing are not
persuasive in light of the detailed discussion on the entire life-
cycle of its history discussed above. This is not to discount the
i mportance of the certain desirable features of farmpoint pricing
that led to its adoption and that have been articul ated over the
years for its retention in the New York-New Jersey marketing area.
Nevert hel ess, farmpoint pricing has outlived its intended purpose
and the Secretary determines that it will not be retained in a
consol i dated Nort heast order
The need for a producer-price mechanism

As di scussed above, farmpoint pricing for producers did
provi de sone rational pricing incentives to pronote efficiency
within the Order 2 narketing area. This can reasonably be sumed
up by concluding that farmpoint pricing would not provide, as
pl ant-point pricing would, incentives to haul direct-shipped mlk
to city plants for manufacturing uses, since there would not be a
credit fromthe pool for the full amount by which a uniformprice
transportation differential at the city plant exceeds the
transportation differential for the zone of the bulk tank unit.
Adopting plant pricing would have had the effect of encouragi ng



mlk to nove |long distances to city plants for manufacturing uses
when transportation savings could be realized if such mlk stayed
nearer to manufacturing plants generally located in the mlkshed.

In an effort to address the dairy industry structures that
have evol ved over the past four decades in the three current
nort heast marketing areas, efforts were undertaken by a major
group of dairy farner cooperatives in the northeast to address
what the pricing inplications are to producers and handlers as the
region noves to a unified plant-point pricing nethod. This has
resulted in a proposal by the Association of Dairy Cooperatives in
the Northeast (ADCNE) that include St. Al bans Cooperative
Creanery, Inc., Land O Lakes, Upstate Farns Cooperative, Inc.
Agri-Mark, Inc., Dairy Farmers of Anerica, Inc., Dairylea
Cooperative Inc., and Maryland & Virginia M1k Producers
Cooperative Association Inc. These dairy farner cooperatives
account for well over half of the m |k that would be pool ed and
priced under the proposed consolidated Northeast order. Their
proposal calls for establishing a producer differential structure
that would “overlay” the dass | differential structure that would
apply in the consolidated Northeast order

The structure proposed is a county-based plant-point price
structure, providing for 14 zones that acconmodate the need to
refl ect existing and | ongstandi ng conpetitive price rel ationships
anong plants, while integrating the farmand plant point pricing
systens currently used in Oders 1, 2, and 4 and with currently
state-regul ated areas that fall outside of the proposed narketing
area. Further, the ADCNE proposed prices at the major cities in
t he Northeast, including Boston, New York City, Philadel phia,
Bal ti nore, and Washington, D.C., included specific Oass |
differential levels that are sonewhat different fromthose
presented in the Option 1A Cass | price surface. For exanple,

t he recommended deci sion recommended a New York City O ass
differential of $3.15, while ADCNE proposed $3.20. |In general

t he ADCNE proposal assuned that the ass | differential structure
that woul d be adopted was Qption 1A which is the Cass | pricing
option they strongly support, and also is the Class | pricing
option overwhel mi ngly supported in public coments received from
interested parties fromthe northeast.

Wth respect to a producer differential surface, the ADCNE
proposed that a debit of 5 cents per cwt. be made to the bl end
price applicable at non-distributing plants in certain zones. The
need for the debit, according to the ADCNE proposal, is to nake
deliveries to distributing plants somewhat nore attractive to
producers, while decreasing the anmobunt by whi ch manufacturing
pl ants draw on the marketw de pool for transportation val ues,
of fering also that such a debit is economically justified and
aut horized by the AMAA.  According to ADCNE, it is distributing



plants that provide the revenue -- in the formof Oass | values -
- which formthe blend price paid to producers. Deliveries to
manuf acturing plants do not contribute to increasing the value to
the marketw de pool. The debit, according to ADCNE, is a
reflection in part of the Order 2 system which has priced sonme 50
percent of the milk in the northeast region, and which does not
provi de | ocation-based transportation paynents for novenents from
farms to manufacturing plants. The ADCNE proposal provides that
deliveries to Cass | plants are rewarded under this systemwth
an additional 5-cent paynent fromthe pool for the narketw de
benefit conferred by a distributing plant’s utilization.

For the Western New York State order area, ADCNE al so
proposed a broad area in which a producer differential of $2.40
per cwt. to producers woul d be payabl e on deliveries of producer
mlk at all plant locations in this area. This portion of the
price surface proposed by ADCNE purports to be reflective of the
maj or historical novenents of milk fromeast to west in the region
whi ch returned the eastern farmpoint price to dairy farmers under
Oder 2's farmpoint price system and that the Western New York
State order has not had any location differentials, thereby
establishing a “flat” price surface in the area. |If those plants,
for producer pricing purposes, were zoned | ower in value
reflecting the westerly and northerly di stance from New York Cty
or Phil adel phia, ADCNE is of the viewthat the ability of both
distributing and supply plants to attract an adequate supply of
mlk could be in jeopardy. Furthernore, the expectation that
Class | utilization of the proposed M deast order will be nearly
10 percent higher than the Class | utilization in the Northeast
order was also offered in support of the ADCNE-proposed producer
differential level in this area

The ADCNE proposal al so reconmended producer differential
levels in areas that they believed should be included in either
t he consol i dated Northeast order or the M deast order
Additionally, the ADCNE proposal al so addressed producer
differential levels at other |ocations outside of the Northeast
regi on.

Addi tional supporting and anplifying conments were al so
provi ded by Dairylea. These coments supported the major thenes
offered in the ADCNE proposal for a producer differential overlay
to Class | differential levels. Dairylea stated that noving
directly to a plant-point pricing nethod would accentuate
“existing inequities and market dysfunctions.” Dairylea further
conmmented that a plant-point differential schedule would maintain
current inter-plant price differences in the current New Engl and
and Mddle Atlantic orders, but woul d worsen them for New York
manuf acturing plants, many of which are cooperatively owned.

Their view of the ADCNE pricing proposal was that it nmaintains



econom c incentives for mlk to nmove to Class | distributing

pl ants, would provide for nore bal anced procurenment equity anong
conpeting manufacturing plants, maintains equitable producer
pricing when mlk is marketed by transporting it from a higher
priced zone to a |lower priced zone, and provides a structure that
allows for adequate blend price levels in all areas of the
Nor t heast mi | kshed.

Dairyl ea further commented that under plant-point pricing,
existing “near-in” manufacturing plants (plants located in a
relatively high differential |ocation) would enjoy a procurenent
advantage relative to their conpetitors that are located in a
| ower-priced |location. Dairylea recomended narrowi ng the price
di fferences between manufacturing plants that conpete for producer
mlk. To do this, Dairylea supported | owering producer
differentials for manufacturing plants that are |ocated in high-
val ued | ocations and increasing those differentials at
manuf acturing plants in areas that have | ower |ocation val ues.

Dai ryl ea advocated the ADCNE proposal for a producer differentia
that is 5 cents lower than those of dass | plants when such
plants are located in the same pricing zones. Dairylea s view of
this design results in maintaining, or slightly increasing,
producer differentials applicable at Cass | plants and reducing
t hose applicable at “near-in” manufacturing plants. At the same
time, this would provide for increasing producer differentials at
manuf acturing plants in central, western, and northern New York
According to Dairylea, this producer pricing surface would present
a nore equitable marketing environnent than strict plant-point
pricing currently enployed in Oders 1 and 4, while at the sane
time not threatening the viability of manufacturing plants in

t hose areas of a consolidated Northeast marketing area.

A major thene of Dairylea was its view that Federal nilk
orders and their provisions should foster an environment under
whi ch manufacturing plants are provi ded equal cost and procurenent
ability, and not disfavor such manufacturing plants located in
high m |k production areas where Class | differentials are | ower.
Dairylea also stated that the final rule of 1991 that realigned
intra-order prices in Oder 2 resulted in harmto producers in
northern and western New York. Wile it is not appropriate to
specifically revisit this issue and decision here, official notice
is taken of the final decision (55 FR 50934, Decenber 11, 1990)
that realigned Class | differentials in the three existing
nort heast narketing areas.

Conmmrent s supporting the ADCNE proposal for a producer pricing
surface were also offered by Upstate Farns Cooperative, Inc. The
Upstate Farns views served to reiterate the major thenmes devel oped
in the ADCNE proposal

Agri-Mark, a part of ADCNE, filed separate and di ssenting



views on the ADCNE proposal. Conceptually, Agri-Mrk noted that
plant and farmpoint pricing are different, but noted further that
the differences are not always unfavorable. Agri-Mark subnitted
that under plant-point pricing, all producers shipping to the same
pl ant receive the same mni nrumorder blend price regardl ess of
where their farmis located. Under farmpoint pricing, farmers
shi pping to the sane plant receive different prices under the
order depending on where their farmis located. Farnms closer to
New York City, Agri-Mark noted, receive a higher price than farns
farther fromthe city, even though their mlk ends up in the sane
pl ace.

Agri-Mark noted that nost manufacturing plants, especially
cheese plants, were built in the northeast prior to the adoption
of farmpoint pricing and not in response to it. Rather, says
Agri-Mark, these plants were built at their present |ocations
because of their proximty to abundant mlk supplies. The
procurenment problens for manufacturing plants that Order 2
entities alert us to did not arise in New Engl and manufacturing
pl ants under plant-point pricing even though these plants were
| ocated as far north as possible within the mlkshed for New
Engl and.

Sinply put, Agri-Mark believes that rather than decreasing
the differential between nmanufacturing plants and city
distributing plants, an increase is justified. They are also of
the opinion that manufacturing plants |ocated far from hi gher-
priced zones will maintain an advantage even with the adoption of
strict plant-point pricing because this nilk does not need to
travel long distances to reach manufacturing plants. Agri-Mark
i ndi cates that the ADCNE proposal woul d cause Agri-Mark producers
to receive lower prices that conpetitive price relationships do
not warrant.

The Agri-Mark view of Federal milk marketing orders differed
substantially fromthe views expressed by Dairylea. Agri-Mrk
stated that the role of Federal mlk nmarketing orders is to treat
all producers equitably relative to howtheir mlk is used and not
to weaken price integrity by causing destructive conpetition anong
producers for sale to Class | outlets. This is best acconplished,
according to Agri-Mark, with appropriate pooling requirenents and
Class | differentials to satisfy the dass | demands of the
market. Agri-Mark fears that if the regulatory pricing plan gives
a distributing plant an advantage over a cooperative
manuf act uri ng/ bal ancing plant in the same zone, that plant can use
this advantage for itself instead of passing it along to farmers
to offset transporting their mlk to market.

Lastly, in their opposition to the ADCNE proposal, Agri-Mark
noted that no manufacturing plant has been built in any city zone
for decades, noting that the only significant plants in such areas



for the northeast are older plants producing nonfat dry mlk and
butter and which serve to balance the Cass | needs of city

mar ket s, concl udi ng that such plants are there for comobn sense
and efficiency reasons. |n support of this observation, Agri-Mark
noted that existing ass | differentials have not been adjusted
to nore fully account for increases in hauling costs.

A producer pricing differential structure that differs froma
Class | differential is denied. The issue before the Departnment
is to mnimze the inpact of the change fromfarmpoint to plant-
poi nt pricing on producers as part of adopting plant-point pricing
for the new consolidated order. The change to plant-point pricing
will affect approxinmately one-half of the producers in the
consol idated marketing area and is a significant departure from
hi storical methods of distributing the revenue that accrues from
classified pricing to producers whose mlk is pooled under the
current New York-New Jersey order. Plants, however, will not
experience significant change since plants currently regul ated
under Order 2 already account to the marketw de pool at the d ass
| location differential value. The issue then, tends to focus on
how to pool and distribute the revenue as equitably as possible to
producers. O the few public coments that were received on this
issue in response to the January 30, 1998, proposed rule, it was
requested that this issue be reconsidered. However, no new or
per suasi ve argunments were advanced that woul d cause a change in
denyi ng this proposal

Conpetitive equity between manufacturing plants is already
ensured by the classified prices applicable to handlers who
operate such plants. |In fact, this decision adopts uniform d ass
Il and dass IV prices that are applicable for all |ocations.

The nore appropriate issue this proposal seens to address is that
manuf acturing plants are often cooperatively owned. Al entities,
i ncl udi ng cooperatives in their capacity as handl ers, account to
t he marketw de pool at the manufacturing price for mlk received
at their plants. The price paid to producers is the blend price
for all mlk pooled on the market that was priced according to its
use. Cooperatively owned manufacturing plants | ocated in higher
priced areas will pay a higher blend price to producers who
deliver mlk to that location provided they neet the perfornmance
requi rements for being pool ed, thereby denbnstrating the
appropriate degree of association with the market. |In this
regard, it is worthy to note that not all manufacturing plants in
t he hi gh-val ued zones in the New York marketing area are poo
plants. Blend prices are adjusted everywhere according to the

| ocation value of the plant. Adjusting producer blend prices on
the basis of whether or not mlk was delivered to a distributing
plant or to a manufacturing plant seenms to create a form of
producer price discrimnation that classified pricing and the



mechani sm of narketw de pooling and its related provisions attenpt
to mtigate. Such marketw de pooling provisions provide a degree
of equity to producers in the formof a uniformblend price
adjusted only for the location value on all mlk pooled on the
market. Cdassified pricing and nmarketw de pooling have served
well to mtigate the price conpetition between producers seeking
preferred higher-valued outlets for their mlk, while at the same
time ensuring handl ers uniformprices, adjusted only for |ocation
in the prices they pay for mlk.

Marketwide service payments

Cooperative Service Paynents —Cooperative service paynents,
as part of a marketw de service paynent provision for the
consol i dat ed Northeast order, should not be included in a
consol idated Northeast order. As originally proposed by ADCNE, a
2-cent per cwt. payment woul d be made out of the marketw de poo
to cooperatives and non-cooperative entities for funding
i nformati on-gathering and services related to anmendi ng Federa
m | k marketing order provisions that woul d be of narketw de
benefit. Cooperative service paynents of this sort currently are
provided for under terns of the New York-New Jersey order, but are
not provided for in either the New England or Mddle Atlantic
orders. However, under the New York-New Jersey order, cooperative
service paynments are nade only to qualified cooperatives that neet
the conditions specified under the order and does not provide for
such paynments to non-cooperative entities. |n coments provided
in response to the proposed rul e published on January 30, 1998,
the ADCNE wit hdrew this conponent of their marketw de service
paynment proposal .

Rationale offered in support of a cooperative service type
paynment to cooperatives and non-cooperative entities was based on
recogni zing that in a regulatory pool structure, private parties
provi de inmportant services that are of benefit to everyone
i nvol ved in the marketw de pool, including the promul gation
amendnments to, and adnministration of the order. Not to provide a
mechani sm for the recovery of a portion of the expense involved in
provi di ng such services woul d di sadvant age those incurring these
expenses while everyone in the market benefits as a result of
t hese services.

Qualification criteria presented for entities eligible to
receive this paynent included a denonstration to the market
admnistrator that it provides information with respect to market
order prices and marketing conditions, that it has retained | ega
and economc staff or consulting personnel available to
participate in marketing order anendatory proceedings, to consult
with the market administrator with respect to marketing order
i ssues, and that the entity pool at least 2.5 percent of the
order’s total mlk vol une.




There is not a conpelling reason to adopt this sort of
conpensatory plan to reinburse those entities that incur these
costs. Market administrators and their staffs make thensel ves
available to nmeet with, discuss, and aid in fornulating positions
that reflect marketing conditions as a nornal part of their
duties. Additionally, there are nunmerous provisions in the order
that require as a matter of course the issuance of reports,
prices, and other information that affect all narketing order
participants and that provide a service to the entities affected
by the regulatory plan of the order. Finally, no other current or
consol i dat ed order provides for such cost conpensation
Cooperative and proprietary handlers in the New Engl and and M ddl e
Atlantic marketing areas included in the consolidated Northeast
order, as well as entities in all other marketing areas have not
experi enced or have denonstrated any of the harmor “di sadvant age”
that arises, or may arise, if such costs are not shared by the
entire pool of producers in the nmarketing area. This decision can
only assunme that industry participants that have an interest in
devel opi ng the pronul gati on and anmendnents to marketing orders
would be willing to do so at their own expense. The positions and
argunents offered are largely issues of the self-interest of
entities. As such, self-interest nay or may not be of marketw de
benefit.

Bal anci ng Paynments —A mar ket wi de servi ce paynment plan which
woul d conpensate qualified handl ers that perform nmarket bal anci ng
shoul d not be included in the consolidated Northeast order at this
time.

The original proposal for providing balancing payments from
t he marketw de pool was intended to reflect the additional costs
that handl ers incur in balancing the Cass | needs of the narket
and clearing the market of tenporary nmilk surpluses. According to
t he proponents, these bal ancing costs are not fully recoverabl e
fromddass | handlers; however, the benefit that results fromthis
service being provided is a benefit of all producers in the
mar ket .

Handl ers that incur the costs would be those handl ers that
woul d receive partial cost reinbursenent of 4 cents per cwt.
Cooperatives woul d be eligible to form comopn marketi ng agenci es
or federations for purposes of qualifying for bal anci ng paynents.
Such handl ers woul d i ncl ude those who: 1) denonstrate ownership or
operation of a balancing plant with the capacity to process a
mllion pounds of mlk per day into storable products such as
cheese, butter, and nonfat dry milk and who al so represent at
| east 2.5 percent of the total volune of m |k pool ed under the
order; 2) have under contract, and the obligation to pool on a
year-round basis, at least 8 percent of the market’'s m |k vol une;
3) own a bal ancing plant that nust be nmade avail able to other




handl ers or cooperatives at the request of the market

adm nistrator; 4) qualify to provide pool producers with a
tenmporary market for their mlk for up to 30 days at the request
of the market administrator; and 5) denpnstrate to the market
administrator that their utilization of milk in Cass | uses is
greater than the m ni nrum shi pnents required for pool plant
qualification under the order

ADCNE nodi fied the above described origi nal proposal for
bal anci ng paynents. The nodified proposal calls for a bal ancing
paynment of 6 cents per cwt. and revised criteria for those
entities eligible to receive bal anci ng paynents fromthe
mar ket wi de pool . As with their original proposal, they are of
the opinion that a system of reinbursenment is necessary to offset
costs associated with absorbing, or balancing, the daily, weekly,
and seasonal fluctuation in dass | demand in the market.

Bal anci ng paynments woul d be nmade on qualifying pounds of pool ed
mlk delivered to manufacturing mlk plants. Additionally, this
m |k would be subject to a “call” by the market adm nistrator
during times when there is additional need for mlk by
distributing plants in the market.

The nodified proposal woul d provide bal ancing paynents to any
handl er in any nmonth in which the handler’s deliveries of mlk to
distributing plants are greater than 20 percent but |ess than 65
percent of its total pooled mlk volume. According to ADCNE, the
| ower percentage requires handlers to naintain a constant,
significant association with the ass | market and is higher than
the I evel required by other handlers for pooling qualification
Additionally, the 65 percent, says ADCNE, serves to limt
participation to handlers with substantial quantities of reserve
mlk not dedicated to the ass | market. Qualifying deliveries
woul d be deternined on a “net shipment” basis to prevent the
reshi pment of milk deliveries that would otherwi se qualify for
bal anci ng paynents. Paynent woul d be nade on the reserve vol unes
of mlk. In the event that the market adm nistrator issues a
“call” for additional mlk deliveries to distributing plants, the
volume of milk delivered to non-distributing plants in the prior
nmonth by handl ers subject to the call would be used as a basis for
requiring handlers to nmake additional shiprments to distributing
plants on a pro-rata basis. For exanple, if participating
handl ers in the prior nonth had delivered 100 nillion pounds of
mlk to non-distributing plants and the nmarket needed 10 nillion
pounds of mlk delivered to distributing plants, each handl er
subject to the call would be obligated to deliver an additiona
volume of milk to distributing plants equal to 10 percent of its
deliveries to non-distributing plants in the prior nmonth. ADCNE
vi ewed their bal anci ng paynment provision as establishing a
“standby pool” of m |k anong qualifying handl ers who elect to



participate. Participation in the pool would entitle the
qualified handler to a paynent of 6 cents per hundredwei ght,
determ ned nmonthly, on the handler’s deliveries to manufacturing
plants, but would also obligate the handler to deliver additiona
guantities in the event of a “call” for up to one year after a
bal anci ng paynent has been received.

According to ADCNE, the costs involved with matching the
demands of the Cass | nmarket with the total production of milk
are costs which marketing handlers, proprietary and cooperative
ali ke, nust absorb. These costs are neither fully reflected in
Class | prices, nor in over-order handling charges and are not
uni formy shared throughout the nmarket, while the ass | value is
shared equally within the narketw de pool, says ADCNE. The uni que
structural characteristics of the northeast’s markets and the
preponderance of producers delivering directly to proprietary
Cass | handlers on a regular basis, says ADCNE, prevents
suppl ying handl ers fromrecovering these costs fromd ass |
handl ers.

According to the ADCNE, the proposed Northeast narketing area
will conprise the largest Cass | market in the Federal order
system and al so represent the largest pool in the country in terns
of producer mlk. According to ADCNE, nonthly Cass | sales will
be approximately 900 mllion pounds and will be nore than 65
percent greater than the next |argest consolidated order’s d ass
pool. ADCNE says this huge Oass | market presents significant
chall enges to its suppliers with respect to bal ancing daily,
weekly and seasonal needs and sets the Northeast order apart from
ot her orders.

The ADCNE of fers additional justification for bal ancing
paynents, in part, by drawing on the exanple of other orders
providing for marketw de service paynents for offsetting the
addi tional costs of noving mlk fromassenbly areas and for plant-
to-plant novenents of mlk. ADCNE notes that such paynments from
t he marketw de pool are provided for in recognition of the
mar ket wi de benefit that accrues to all market participants when
the costs of mlk assenbly and the novenent of nmilk are shared by
al | producers.

O her public coments sinmilarly articul ated the uni queness of
the current New York market and its role as part of the
consol i dated Northeast narketing area. One commenter observed
that the Northeast marketing area, and New York in particular, is
unique in terns of the mx of producers who are represented by
cooperative nenbership and those that are not. According to this
conment er, about 65 percent of the producers in New York are
represented by cooperatives, while the remaining 35 percent are
i ndependent producers to the market. Further, noted this
conmenter, it has been cooperatives that have, since the 1960's,



taken over the role of balancing the Cass | needs of the narket
by nmoving mlk around on a daily basis between distributing and
manuf acturing plants. According to this comenter, such was and
shoul d continue to be an inportant factor to consider for the

| arger consolidated market that expects to need about two thirds
of its mlk supply bal anced between an expected 45 percent C ass
and about 20 percent Class Il utilization. This comrenter was of
the opinion that markets characterized by very high cooperative
menbershi p already spread the costs of balancing uniformy over a
| arge pool of producers.

Al'l other public coments supported inclusion of bal ancing
paynments in the consolidated Northeast order. These comrents
simlarly called attention to the unique structure of the
Nort heast marketing area, primarily in ternms of the nunber of
producers represented by cooperatives and the relatively high
nunber of independent m |k producers and the unequal costs that
woul d be incurred by producers who incur the additional costs of
bal anci ng the fluid needs of the market. While there was specific
recognition of the inportant role that cooperatives play in
bal anci ng the market, it was generally thought that if bal ancing
paynments woul d be provided for in the consolidated order, they
shoul d be nade available to cooperative and proprietary handl ers
al i ke.

The consol i dated Nort heast marketing area is expected to
retain a unique feature of the existing New York-New Jersey
marketing area -- a relatively high percentage of producers who
are not menbers of cooperatives. As of Decenber 1997, the current
New Yor k- New Jersey market had about 68 percent of its nmilk and
about 69 percent of its producers represented by cooperatives. In
t he consol i dated Northeast marketing area, the expected anmount of
m |k represented by cooperatives will increase to about 76 percent
wi th about 75 percent of the nunmber of producer represented by
cooperatives. Wile the percent of mlk volune and nunber of
producers represented by cooperatives is growi ng, the vol unme of
m | k and nunber of independent producers renains significant.
This is especially inportant given the role of cooperatives who
operate manufacturing plants and who provide and incur the costs
associated with balancing the dass | needs of the narket.

Wthout providing for some cost offset for bal ancing, about 26
percent of the milk and about 25 percent of the producers woul d
not be sharing in the burden of bal ancing the narket.

The revised criteria presented by the ADCNE seem reasonabl e
i n determn ning which handlers would be eligible to receive
bal anci ng paynents fromthe marketw de pool. The qualification
standards for receiving bal anci ng paynents (to any handl er that
ships at |east 20 percent, but |ess than 65 percent of the total
vol ume of mlk pooled on the market to distributing plants) al so



seens reasonable in light of the order’s pooling standards.

Furt her, deternining qualifying shipnments on a “net shipnment”
basis is simlarly a prudent safeguard to reasonably assure that
mlk is delivered into, and not shipped back out of distributing
plants and supply plants for the sole purpose of qualifying for
bal anci ng paynents. It also provides for ensuring a tenporary
market (up to 31 days) to any producers who woul d have | ost their
normal market outlet as a condition for eligibility in receiving
bal anci ng paynents.

However, the revised proposal woul d have paynents nmade only
on mlk used in manufacturing products. |In practice this would
mean that handlers with the greatest volunme of mlk going to
manuf acturing plants woul d receive a | arger share of bal anci ng
paynments while at the sane tine would be required to provide the
| east additional Class | nmilk to the market. GObserved anot her
way, the less commitnment a handler has to the Cass | market, the
| arger the bal anci ng paynents. Additionally, basing bal anci ng
paynments criteria on only manufacturing mlk seens to provide a
di sincentive to handlers in serving the Cass | narket needs
because handl ers that woul d provide additional Class | mlk would
|l ose 6 cents per cw. Lastly, basing bal anci ng paynents on just
manufacturing mlk seens to provide an unwarranted nonetary
incentive to cause additional mlk to associate with the
mar ket wi de pool for the sole purpose of receiving an additional 6
cents per cw.

In addition to the above concern on liniting bal anci ng
paynments to manufacturing mlk, the reasons for not recomendi ng
bal anci ng paynents for the consolidated Northeast order
articulated in the proposed rule were not all sufficiently
addressed. The proposed Northeast order consolidates two current
orders, New England and the Mddle Atlantic, that do not currently
provi de for bal ancing cost offsets to handlers for such purposes.
These nmarkets have not experienced any undue harm or di sadvant age
by not providing for this sort of cost offset. To the extent that
further analysis on the need for bal anci ng paynments can rest upon
t he hi gh percentage of independent mlk that is expected to be
represented in the consolidated Northeast order, such analysis
does provide a legitimate and inportant factor in further
consi deri ng the appropriateness of a bal anci ng paynent provision

The proposed rule also indicated that bal anci ng paynents
shoul d not be adopted because an appropriate class price has been
provi ded for nmarket clearing purposes -- the Cass IIIA price. It
is a price that is applicable in all current northeast orders, and
is continued in this decision as the Class IV price. Wile these
two class prices are not the sane, (as explained in the BFP
section of this decision) they are conceptually simlar in that
handl ers have been provided with a narket clearing price and



further conpensation beyond this does not appear to be warranted.

Lastly, the proposed rule indicated that the original 4-cent
per cwt. bal anci ng paynent |evel was unexplained with respect to
how adequately it tends to offset balancing costs. The sane is
al so observed for the nodified paynent |evel of 6 cents per cwt.
Subsequent to the publication of the proposed rule, public
conments received in letters and frompublic forunms and “listening
sessions” did result in being able to extrapolate a single
cooperative entity’'s cost for bal ancing, however, this nmeasure may
or may not be appropriate for characterizing or determ ning the
proposed payment |evel.

The “pass-through” provision

Currently, the New York order provides for what is comonly
referred to as the “pass-through” provision. The intent of this
provision is to provide for a degree of conpetitive equity for
handl ers that nmust pay at least the order’s Class | price for mlk
so that they can conpete with handlers in unregul ated areas that
do not. This provision has been in place in the New York order
since 1957 and is a part of how the order allocates and classifies
mlk. In functional terns, the pass-through provision renoves the
amount of milk distributed outside of the nmarketing area fromthe
full Aass | allocation provisions of the order, thereby providing
a degree of price relief to handlers who conpete w th other
handl ers who are not held to the pricing provisions of the order
in unregul ated areas. Regulated New York handlers currently
conpete with unregul ated handlers in the unregul ated areas of
Pennsyl vani a and other areas in the northeast region.

The current provisions of the New Engl and and Mddle Atlantic
orders do not have this provision although they too adjoin simlar
non- Federal ly regul ated areas. Handlers regul ated by these two
orders al so conpete with these same unregul ated handl ers for d ass
| sales. The nerging and expansi on of these three northeast
orders continue to result in areas that adjoin the recomended
Nort heast order that woul d not be regul at ed.

Wil e there were proposals both for and against retaining a
pass-t hrough provision in the consolidated order, the need for it
was expressed on the basis of the extent to which the Northeast
consol i dat ed order woul d be expanded to include currently
unregul ated areas. Cenerally, handlers support continuing to
provide for a pass-through provision, and this position can only
be considered reinforced given the |imted degree of expansion of
the consolidated Northeast order. |If the entire Northeast region
woul d fall under Federal nilk order regulation, the need for the
pass-t hrough woul d be nobot. These observations remain valid in
light of the public comrents received in response to the proposed
rul e published on January 30, 1998.

The pass-through provision, notwithstanding the linited



extent of marketing area expansion, or in light of few public
conments supporting its continuation, is not included in the
consol i dated Northeast order for the same conpelling reasons
articulated in the proposed rul e published on January 30, 1998.
Cass | prices charged to handlers that conpete within the
marketing area for fluid sales are determ ned by the | ocation
value of mlk delivered to their plants. The Oass | differential
structure adopted in this decision recognizes the |ocation val ue
of mlk for dass | uses and is designed to cause mlk to be
delivered to bottling plants to satisfy fluid demands.
Accordingly, handlers located in high-valued pricing areas will be
charged for the location value of dass | mlk at their plant
| ocations regardl ess of whether or not they conpete wth other
handlers for fluid sales in areas where the |ocation val ue of
Cass | mlk at these plant locations are lower. This location
value pricing principle is extended to handl ers conpeting for
sales with handl ers who do not pay the sanme price for ass | nilk
i n unregul ated areas.
Seasonal adjustments to the Class 11l and Class 1V prices

The three northeast orders to be consolidated into a single
Nort heast order currently provide for a seasonal adjustor on O ass
Il and Aass IIIA mlk prices. These provisions have been a part
of these three orders for nore than 30 years. Prior to the
adopti on of the M nnesota-Wsconsin (MW price series in the md-
1970's, these markets established the equival ent of the nodern
Class |IIl price on the basis of what was known as the U S. Average
Manufacturing Grade M|k Price Series (U S. Average Price Series).

The U. S. Average Price Series was a conpetitive pay price
series, but differed fromthe MWin that it recorded price
averages consistently below the MWthat was rapidly being adopted
el sewhere in the country as the appropriate price for surplus uses
of milk and used as a price nover for higher-valued class prices.
G ven the national marketplace in which surplus dairy products
conpete for sales, a nechanismwas needed to align these two
differing price series. Accordingly, seasonal adjustnents to the
Cass Il price were devel oped and nmade a part of these orders.
These seasonal adjustors were found not only to be warranted for
better price coordination between these two price series, but also
served to encourage handl ers to di spose of the maxi mum anount of
mlk in dass | uses.

By the md-1970's, the MWwas adopted to replace the U S.
Average Price Series and the seasonal adjustors were retained.
The reason for retaining these adjustnments were to encourage
handl ers to make nore mlk readily available for fluid use in the
short production nmonths and to facilitate the orderly disposition
of excess reserve nmlk supplies in flush production nonths.
Al t hough sone regional price disparity was acknow edged to result



fromretaining these adjustnments, they were neverthel ess retained
because there was no evidence that providing for such adjustnent
had led to any interregional problens in the marketing of the
reserve mlk supply.

Agri-Mark, a major cooperative in the northeast, proposed
t hat seasonal adjustnents continue in the consolidated Northeast
order. The main thrust of their proposal was that markets with
relatively high Cass | use create a burden on the manufacturing
sector in their areas. They view seasonal adjustnments as al so
assisting in sending the proper econonic signal to manufacturers.
This is inportant, according to Agri-Mark, because the seasona
adj ust ment provi des an economc “disincentive” for Class Il and
Cass |V manufacturers to use mlk in the fall when | ess producer
mlk is avail able and additional supplies are needed for Cass |
uses.

Seasonal adjustors to the dass IlIl and Class |V prices are
not incorporated into the provisions of the consolidated Northeast
order. This decision provides a rmuch nore permanent replacenent
for the current BFP. Because Cass IIl and dass |V product price
formulas are incorporated in all consolidated orders, there is no
conpel ling reason offered to contenplate continui ng seasona
adjustments to dass Il and Cass IV prices. They are al so not
provided in orders that are expected to have Class | utilizations
simlar to that anticipated in the consolidated Northeast order
and who sinilarly have inportant manufacturing activity.



6b. SOUTHEAST REGION

The 3 proposed orders for the Southeastern United States--
Fl ori da, Southeast, and Appal achian--are faced with a different
set of marketing conditions than other orders. The Sout heastern
United States is one of the fastest growi ng areas of the country
in ternms of population growh and is the nost deficit area in
terms of mlk production per capita. From 1988 to 1997, the
popul ation of the 12 Sout heastern states rose from57.9 mllion to
65.1 mllion.

Wi | e popul ation has been increasing in the Southeast, nilk
production in the 12 Sout heast States (i.e., Al abama, Arkansas,

Fl ori da, Georgia, Kentucky, Louisiana, M ssissippi, North
Carolina, South Carolina, Tennessee, Virginia, and West Virginia)
has been decreasing--from15.4 billion pounds in 1988 to 13.6
billion pounds in 1997. The net result of these opposite trends
is a widening gap between the local supply of nmilk for fluid use
and the demand for such milk. This is evident by the drop in per
capita mlk production for these 12 states, from 265 pounds per
capita in 1988 to 210 pounds per capita in 1997.

Unli ke other parts of the country, the Southeast has few
facilities for handling surplus mlk. Consequently, surplus
production during the nonths of January through June nust, in sone
cases, be shipped hundreds of mles for processing at
manuf acturing plants generally to the north. For this reason, the
provisions in these orders nust be ained at the twin goals of
encour agi ng supplenental mlk to nove to these markets during the
short production nmonths--generally July through Decenber--and they
nmust al so di scourage supplenental mlk fromnoving to these
markets when it is not needed in the flush production nonths--
general | y January through June--because such mlk would sinply
di splace local mlk and increase the cost of disposing of such
m |k for surplus use.

Very few comments were received with respect to the order
provi si ons proposed for the Appal achian, Florida, and Sout heast
orders. Mbdst of the comments that were received endorsed the
proposed provisions. A few conment letters stated that seasona
pricing provisions should be included in the Southeast orders and
a few comment letters suggested that the Cass | price nover for
t he Sout heast should be a 12-nonth novi ng average rather than the
proposed 6-nonth noving average. These comments are di scussed in
the pricing sections of this final decision. Qher coments
received are di scussed bel ow.

Transportation credits. As a result of the need to inport
mlk to the Southeast from nany areas outside the Southeast during
certain nonths of the year, transportation credit provisions were
i ncorporated in the Carolina, Southeast, Tennessee Valley, and
Loui svi l | e-Lexi ngton-Evansville orders in August 1996. These




provi sions provide credits to handl ers who incur additional costs
to inport supplenmental milk for fluid use for markets during the
short production nmonths of July through Decenmber. The provisions
restrict the use of credits by handlers to nmilk received from
producers and plants | ocated outside of the marketing areas. The
credits are also restricted to mlk received from producers who
supply the markets only during the short season and are not
applicable to mlk of producers who supply the market throughout
t he year.

Following the initial inplenentation of transportation
credits in August 1996, the provisions were nodified in a fina
deci sion issued on May 12, 1997. The anendnents becane effective
on August 1, 1997.

Transportation credit provisions are retained in the new
Sout heast and Appal achi an orders but have not been included in the
Fl ori da order.

Only a few comments filed in response to the proposed rul e
specifically addressed the issue of transportation credits. Two
producers requested that transportation credits be renmoved from
t he orders because they have not perforned as expected. A handler
who supported transportation credits for the Southeast and
Appal achi an orders suggested that the provisions also be included
in the Florida order

In the past 5 years, dairy cooperatives representing the
large majority of producers in the Southeast have strongly
supported transportation credit provisions for the Southeast and
Appal achi an orders because the provisions have been hel pful in
obt ai ni ng suppl emental supplies of mlk for fluid use and in
sharing the costs associated with those suppl enmental supplies nore
equitably anmong all handlers in the market. They have not,
however, been supported by the 2 cooperative associations which
supply the Florida market and there is no indication that such
provi sions are needed to nore equitably share the costs of
suppl ying that market with supplenental nmilk. There was no
i ndication fromthe public coments that were received that these
cooperative positions have changed.

Wth the addition of northwest Arkansas and southern M ssour
to the Sout heast nmarketing area, mlk fromthese 2 areas will be
ineligible for transportation credits under the Southeast and
Appal achian orders. This change in the application of the credits
is consistent with the logic for incorporating these 2 areas in
t he Sout heast marketing area. Specifically, northwest Arkansas
and sout hern M ssouri are regular sources of supply for handlers
in the Southeast marketing area and, in addition, include plants
that conmpete for sales with handl ers regul ated under the Southeast
order. Accordingly, the producers in these 2 areas will share in
t he pool proceeds of the Southeast market. O course, since



transportation credits are designed to attract supplenmental mlk
to the market for fluid use fromproducers who are not regularly
associated with the market, transportation credits should not
apply to a farmor a plant in northwest Arkansas or that portion
of southern Mssouri that is to be included in the Southeast

mar ket i ng ar ea.

Two ot her changes have been nade in the transportation credit
provisions of Orders 5 and 7. First, at the present tinme, if a
dairy farmer is a producer under the order for nore than 2 nonths
of the January through June period and nore than 50 percent of the
dairy farmer’s mlk is received as producer mlk under the order
during those 2 nonths, the dairy farmer’s mlk is ineligible for
transportation credits during the followi ng nonths of July through
Decenber. This rule should be nodified.

Experience with the transportation credit provision in the
Sout heast indicates that the nonths of January and June are
transition nonths. In sone years, supplenental mlk is needed
during those nonths, but in other years it is not. |Indeed, it is
for this reason that the market adnministrator has been given the
authority to extend transportation credits to these nonths upon
finding that the extension is necessary to assure the market of an
adequate supply of mlk for fluid use. Wen the market
adm ni strator makes a finding that January or June should be
included in the transportation credit period, these nonths are
excluded fromthe restriction of the orders, as descri bed above.
Soneti mes, however, in these 2 nonths it is not apparent that
suppl emrental mlk will be needed until after the nonth begins. In
this case, it is too late for the market adm ni strator to include
these nonths in the transportation credit period, but it is not
too late for a cooperative association or handl er needi ng
suppl emental mlk fromarranging for such mlk to be brought into
the market. The problemin doing so, however, is that without
being very careful it is easy to disqualify a dairy farnmer’s mlk
for transportation credits by receiving producer mlk fromthe
dairy farmer for nmore than 2 nonths or by exceeding the 50 percent
limt.

In view of this problem the nmonths during which a dairy
farmer may not be a producer have been changed from January
t hrough June to February through May. This will provide greater
flexibility to receive supplenmental mlk when needed without
disqualifying a dairy farmer’s mlk fromtransportation credits.

The ot her change that has been nade to the transportation
credit provisions has to do with the conputation of the credit
with respect to mlk shipped directly from producers’ farns. At
present, the nmarket administrator nmust determ ne an origination
point for this mlk and once the point is determ ned ascertain
what the Class | differential, adjusted for |ocation, would be at



that point. |If the origination point is within a Federal order
marketing area, the applicable ass | differential is the one
that would apply at the origination point under the order

regul ating that area. However, if the origination point is in an
unregul ated county, a Class | differential, adjusted for |ocation
i s conputed based upon the provisions of the order receiving the
mlk (i.e., at present Order 5, 7, or 46).

The different nethods now used to conpute the O ass |
differential at the origination point for a load of mlk
occasionally leads to very different transportation credits for a
load of milk originating within a Federal order marketing area
conpared to another load of mlk that originates froma point just
outside of that marketing area. At the tine when the
transportation credit provisions were adopted, there was not a
better way of deternmining the Class | differential at an
origination point outside of a marketing area because there was no
single ass | pricing surface. Consequently, with 31 different
orders, there were probably 31 different Class | differentials
that woul d have applied in that unregul ated county based on the
| ocation adjustments provided in the 31 different orders. Under
the circunstances, it appeared to be nobst reasonable to use the
Class | differential that would apply under the order receiving
the mlk.

Wth the national ass | price surface adopted in this fina
decision, there is a single Cass | differential for every county
in the 48 states. Consequently, § 1005.82(d)(3)(v) and
8§ 1007.82(d)(3)(v) have been changed to use the d ass
differential specified in & 1000.52 for purposes of determning
the price to be used at the origination point of a load of mlk
shi pped directly from producers’ farms. This change will renove
the large disparities that can now exist in conmputing
transportation credits for simlarly-located mlk.

One final change has been nade in paragraph (d)(3)(i) of
88 1005.82 and 1007.82. At the present tinme, 2 nmethods are
provided for determning the origination point for a |oad of
suppl emental mlk directly fromproducers’ farnms. The origination
point may be the city nearest to the farmof the last producer
whose nmilk is on a tank truck. Alternatively, the hauler nmay stop
at an independent|y-operated truck stop and obtain a wei ght
certificate indicating the weight of the truck and its contents,
the date and time of weighing, and the location of the truck stop

The latter option has never been used to establish an
origination point during the Iife of this provision, perhaps
because it is not cost effective to stop and weigh a load of mlKk.
For this reason, it should be renoved fromthe order

Pooling standards. Several conment letters from producers
and producer organi zations expressed support for the pooling




provi si ons recomended in the proposed rule for the proposed

sout heast orders. The coments enphasi zed the necessity to

i ncorporate strict performance standards in these orders.

Conment ors argued that such standards woul d ensure that the

mar ket s are adequately supplied throughout the year in an orderly
manner and prevent opportunistic pooling which, they contend,
woul d I ower the blend prices to producers serving these markets

t hroughout the year, thereby decreasing production in these

al ready-deficit markets and forcing handlers to pay higher prices
to obtain supplenmentary mlKk.

The coments | eading to the proposed rule and those submtted
in response to it endorsed pooling standards at |evels that are as
strict or stricter than current regul ati ons and enphasi zed t hat
t he sout heastern m |k marketing orders shoul d provi de pooling
standards that reflect the deficit nature of these markets. These
conments are enbodied in the standards adopted for these orders.

The pool plant provisions adopted for the Appal achi an
Fl ori da, and Southeast orders closely follow the provisions now
contained in the southeast orders. These provisions are
appropriate for the needs of these seasonally-deficit markets.

Section 7(a) of each Federal nilk order describes the pooling
standards for a distributing plant. To qualify for pooling under
each of the 3 orders, a distributing plant nust have route
di sposition equal to at |east 50 percent of the total fluid mlk
products physically received at the plant. |In addition, at |east
25 percent of the plant's receipts nust be disposed of as route
di sposition in the marketing area. These standards will ensure
that a distributing plant nmeeting themis closely associated with
the fluid market and, therefore, should be part of the narketw de
pool

At the present tine, the Carolina order has a 15 percent
in-area route disposition standard, while the Sout heast, Upper
Fl ori da, Tanpa Bay, Southeastern Florida, and Louisville-

Lexi ngt on- Evansville orders have a 10 percent standard. This
level is raised to 25 percent under the nerged orders. The reason
for raising this standard to 25 percent is to better identify

t hose plants which should be fully regul ated under the | arger
merged orders. Wth 11 |arge markets, instead of 31 snaller

mar kets, the higher 25 percent standard, which is uniformfor al
11 markets, will better naintain the regulatory status of plants

t hroughout the country. It will |eave unregul ated, or partially
regul ated, those plants which have only a snall anount of their
sales within a Federal order marketing area.

Paragraph (b) of Section 7 will accommodate the pooling of
plants that specialize in extended shelf-life fluid m |k products
(i.e., 60-90 days) requiring refrigeration. There are at least 3
such plants in the southeast nmarkets: the Ryan Foods Conpany



plants in Jacksonville, Florida, and Murray, Kentucky, and the
Dasi Products plant in Decatur, Al abama

Unlike a typical distributing plant, a plant specializing in
extended shel f-life products nay have a nore erratic processing
schedul e, reflecting the longer shelf life of the products
packaged at the plant. Consequently, a plant's dass |
utilization may vary considerably fromnmonth to nonth. In the
past, such variability has resulted in shifting pool status for
sone of these plants fromone order to another. |n sonme nonths,
the plant may have been partially regul ated, even though all of
the mlk received at the plant was priced under the order. This
type of regulatory instability is not conducive to orderly
marketing. To provide greater regulatory stability for these
pl ants, they should be fully regulated pool plants if they are
located in the marketing area, have route disposition in the
mar keting area during the nmonth, and process a mgjority of their
mlk receipts into fluid mlk products. This provision will not
guarantee that a plant qualifies as a fully-regul ated pool plant
every nmonth; sone nonths a plant may fail to process a “nmajority”
of its mlk receipts into fluid mlk products. Nevertheless, the
provision will guarantee that when a plant qualifies for poo
plant status, it will be qualified under the sanme order all the
time unless it fails to have any route disposition in the
marketing area in which it is |ocated.

One change in Section 7(a) and (b) of each order will help to
stabilize the pool status of an extended shelf-life plant. At the
present tine in nost orders, when packaged fluid m |k products
that are transferred fromone plant to another plant are
ultimately delivered fromthe 2" plant to a retail or whol esal e
outlet, these sales are considered to be the route disposition of
the 2" plant. However, as adopted in this final decision, such
transfers will be treated as route disposition fromthe 15t pl ant
for the purpose of determining its pool status. Since sonme plants
specializing in extended shelf-life products transfer such
products between plants, this change will make it nore likely that
such plants will have route disposition in the marketing area.

Al nmost all of the dairy product manufacturing plants in the
Sout heast are “bal anci ng plants” operated by cooperative
associ ati ons. These "bal ancing plants" qualify for pooling based
upon the performance of the cooperative association, not upon
shi pnents fromthe plant al one.

A bal ancing plant may qualify for pool plant status based
upon shiprents directly from producers' farns as well as shipnents
fromthe plant. To qualify as a balancing plant, the plant nust
be | ocated within the order's marketing area. This requirenent
ensures that mlk pooled through the balancing plant is
econom cal ly available to processors of fluid mlk if needed.



However, in the case of the Appal achian order only, a bal anci ng
plant also may be located in the State of Virginia. This

provi sion has been in the Carolina order and should be continued
in the Appal achian order. The performance standards for a

bal anci ng plant require that 60 percent of a cooperative's
producer receipts be delivered to pool distributing plants every
nmonth of the year. This provision is identical under the 3

sout heast orders.

Each of the 3 orders also contains pooling standards for a
supply plant. For the Appal achian and Sout heast orders, a supply
pl ant nmust ship at |east 50 percent of the m |k received during
the nonth fromdairy farmers and cooperative bul k tank handl ers.
The plant’s receipts include mlk that is diverted fromthe plant

as well as mlk physically received at the plant. 1In the case of
the Florida order, the shipping percentage is slightly higher at
60 percent.

Unli ke supply plant provisions in other orders, the supply
pl ant provisions in the 3 southeast orders do not recognize
shi pnents directly fromproducers' farnms as qualifying shipnments
for a supply plant. At the present time, there are no plants
qual i fying as “pool supply plants” under any of the southeast
or ders.

Kraft Foods, Inc., subnitted a conment in opposition to the
supply plant provision proposed for the Southeast order, arguing
that it should be permtted to pool its Bentonville, Arkansas,
cheese plant based on mlk diverted fromthis plant directly from
producers’ farnms to pool distributing plants. Kraft argues that
t he proposed pool supply plant provision of Order 7 would require
it to physically receive mlk at its plant, reload it onto a
truck, and ship it to pool distributing plants in order for the
Bentonville plant to nmeet the supply plant shipping standards of
Order 7.

Currently, there are no pool supply plants on the Southeast,
Appal achian, or Florida orders. Wen supplenental mlk is needed
for these markets, nost of the nmilk comes directly from producers’
farnms, sone of which can fill an over-the-road tank truck severa
times a day. Wth farns of this size, there is obviously no need
to aggregate the mlk fromseveral farms at a supply plant.

A primary mssion of nost cooperatives supplying the
Southeast is to provide nmilk to handlers for fluid use and to
di spose of mlk when not needed for fluid use efficiently. The
order provisions should accomobdate and encourage efficient mlk
handl i ng practi ces.

The cooperative bal ancing plant provision is intended to
al |l ow cooperatives to supply the fluid market in the nost
ef ficient manner possible and also to process mlk efficiently
when such milk is not needed for fluid use. In the Southeast



regi on, the dom nant cooperative operates butter-powder plants in
Kent ucky and Loui si ana and one cheese plant in Tennessee.
Otentines during the year, these plants are conpletely idle when
all available mlk is needed for Class | and Il use.

In the Southeast, where fluid handlers are subject to
relatively high Class | prices, order provisions should aid them
in procuring mlk supplies by providing stringent pooling
standards. This will help to ensure that the Class | prices
applicable to these handlers will serve their purpose in
generating uniformprices that will attract mlk for fluid use.
The supply plant provisions proposed by Kraft are neither needed
nor supported by the vast majority of participants in these
mar ket s and therefore are not adopt ed.

It is not necessary to seasonally adjust the supply plant and
bal anci ng pl ant shipping requirenents for the 3 southeast orders
because t he standards proposed are flexible enough to accommodat e
t he di sposal of surplus mlk during the flush production season
In addition, each of the 3 orders contains a provision to allow
the market administrator to increase or decrease shipping
requi rements and ot her pooling standards by up to 10 percentage
points. This provision also is included in the producer nilk
section of all 3 orders with respect to the percentage of mlk
that may be diverted and in the nunber of days that a producer's
m | k nust be received at a pool plant.

In addition to the provisions described above, each of the
sout heast orders contains a provision to allow unit pooling of
distributing plants operated by the sanme handler. This provision
has been in the Southeast order since 1995.

Sone distributing plants may neet the pooling standards of
nore than one order. Consequently, it is necessary to specify the
rules for determning where a plant will be regulated. Under the
sout heast orders, if a plant neets the pooling standards of the
order and is located in the order's respective marketing area, the
plant will be regulated under that order even if it has greater
sales in some other order's marketing area. This provision has
evolved as a result of several price alignnent problens in the
Sout heast involving a plant located in one narketing area but
regul ated under another order. In every such case, a plant's
supply of milk was put in jeopardy as a result of a | ower blend
price under the order in which it becane regul ated based on its
sales. Notw thstanding the nmerging of several of the smaller
markets in the Southeast, this provision should be retained for
t he southeast orders to preclude a repetition of this problem
There was w despread support in conment letters for retention of
thi s provision.

In the case of a distributing plant that is not |ocated
within any order's nmarketing area, a different standard should



apply. Since, in this case, it cannot be presumed with certainty
that a plant is nost closely associated with the market in which
it is located, its association with a nmarket shoul d be determ ned
based upon where it has the nost sal es.

Producer-handler. The producer-handl er provision for the 3
sout heast orders is very simlar to the current provisions. There
were no coments received in opposition to this provision

To qualify as a producer-handler, a dairy farmer woul d have
to have route disposition in excess of 150,000 pounds per nonth;
ot herwi se, the producer's plant woul d be exenpt fromregul ation
pursuant to a provision that has been uniformy adopted for al
orders. In addition, a dairy farmer nay receive no fluid mlk
products from sources other than his or her farm Finally, the
dairy farmer nust provide proof satisfactory to the market
adm ni strator that the care and nanagenent of the dairy aninals
and ot her resources necessary to produce all dass | mlk handl ed,
and the processing and packagi ng operations, are his/her own
enterprise and are operated at his/her own risk

At the present time, there are fewer than 5 producer-handl ers
operating in the southeast markets. The status of these handl ers
occasionally fluctuates between being fully regulated plants in
sone nonths and producer-handlers in other nonths. None of these
operations would |lose their status as producer-handl ers under the
provi si on adopted for the new sout heast orders.

Producer/Producer milk. The producer and producer mlk
definitions adopted for the 3 southeast orders are nearly
identical to the provisions nowin the individual orders. These
provi sions define which dairy farnmers are eligible to share in the
proceeds of the nmarketw de pool

A producer is defined as a dairy farnmer whose mlk is
received at a pool plant, diverted to a nonpool plant, or received
by a cooperative association acting as a bulk tank handler. It
excludes a producer-handler, a dairy farmer whose mlk is
delivered to an exenpt plant, or a dairy farmer whose nmlk is
reported as diverted mlk under the provisions of another Federa
order.

The diversion limts that are specified in the producer nilk
section of the new orders are slightly different anong the 3
sout heast orders. To qualify for diversion to a nonpool plant, a
m ni mum armount of a producer’s mlk nmust be received at a poo
plant during the nmonth (i.e., this is called a “touch-base”
requirement). Under the Appal achian order, 6 days’ production
nmust be received at a pool plant during each of the nonths of July
t hrough Decenber, and 2 days’ production nust be received at a
pool plant during each of the other nonths of the year. Under the
Sout heast order, 10 days’ production is required to be delivered
to a pool plant during each of the nonths of July through Decenber




to qualify a producer’s mlk for diversion to a nonpool plant.
During the nonths of January through June, 4 days’ production is
be required to be delivered to a pool plant.

Under the proposed Florida order, which will have a higher
Class | utilization and less need to divert mlk, a producer is
required to deliver at least 10 days' production to a pool plant
during every nonth of the year in order to be eligible for
diversion to a nonpool plant. These proposed standards are
conparabl e to those required under the separate Florida orders.

The total quantity of mlk which nmay be diverted by a poo
pl ant operator or cooperative association during the nmonth al so
varies by market as well as by nonth. Under the Appal achi an
order, a pool plant operator or cooperative association is
permtted to divert 25 percent of its producer mlk during the
nmont hs of July through Novenber, January and February. During the
nont hs of Decenber and March through June, the total diversion
limt increases to 40 percent of producer mlk receipts. |In the
Sout heast order, a total diversion limt of 33 percent is provided
during the nmonths of July through Decenber, and 50 percent during
the other nonths. The diversion limts under the Florida order
are 20 percent during the nonths of July through Novenber, 25
percent during the nonths of Decenber through February, and 40
percent during all other nonths.

The “touch base” requirements and gross diversion limts
descri bed above are adjustable by the market administrator to
assure orderly marketing and/or efficient handling of mlk in the
marketing area. This procedure is described in 88 1005.13(d)(7),
1006. 13(d) (6), and 1007.13(d) (7).

Al though a “dairy farmer for other markets” provision was
requested for the new orders by sonme producer organizations, it
was opposed by others. This provision is not included in the 3
sout heast orders at this time. Such a provision could restrict
the free novenment of mlk as needed anong nmarkets. The proposed
diversion Iimts and touch-base requirenments in the southeast
orders should preclude the association of mlk with these nmarkets
when such mlk is not needed at pool plants.

Reports of receipts and utilization. To acconmmobdate the
paynment schedul e desired for the 3 southeast orders, the handler’s
report of receipts and utilization nust be in the market
adm nistrator’s office no later than the 7t" day of the nonth. The
producer payroll report will be required by the 20'" day of the
nmonth. The information to be included in these proposed reports
is essentially identical to the current order provisions.

Payments for milk. The sout heast orders provide uniform
paynment schedul es for paynments to and fromthe producer-settl enent
fund. Paynment to the producer-settlenment fund nust be nade by the
12t day of the nonth and payment fromthe producer-settlenent fund




nmust be nade one day |ater.

In the case of paynments to producers and cooperative
associ ations, the nerged Florida order will maintain the
| ongst andi ng 3- paynent schedul e that has been part of the present
Florida orders for nmany years. The partial paynents to producers
under the new Florida order nust be nade on the 20'" day of the
month for mlk received during the first 15 days of the nmonth and
on the 5'" day of the following nonth for mlk received during the
remai nder of the nmonth. The rate of paynent will be at not |ess
than 85 percent of the preceding nonth’s uniformprice, adjusted
for plant | ocation and for proper deductions authorized in witing
by the producer. The final paynment for mlk received during the
previ ous nonth nmust be made on or before the 15'" day of the nonth.

The Appal achi an and Sout heast orders adopted here have
i dentical paynent schedules. The partial paynent for mlk
received during the first 15 days of the nonth nust be made on the
26'" day of the nonth, and the rate of paynent nust be 90 percent
of the preceding month’s uniformprice. The final paynment nust be
recei ved by the producer on or before the 14'" day of the follow ng
nmonth. The rate of final paynment for all 3 orders is the
precedi ng nonth’s uniformprice adjusted for butterfat, plant
| ocation, partial paynents, marketing services, and proper
deductions authorized in witing by the producer
Each order will require paynent to a cooperative association to be
made one day earlier than the paynment to an individual producer

It should be noted that the paynent dates described above may
be del ayed if the paynent is due on a Saturday, Sunday, or
nati onal holiday. 1In such case, the paynent will be due on the
next day that the market adnministrator’s office is open for
busi ness. This newrule is provided in § 1000. 90.



6c. MIDWEST REGION

Upper Midwest Order
Pool Plant

The pool distributing and pool supply plant definitions of
t he consol i dated Upper M dwest order should use the standard order
| anguage used in other orders, adapted to marketing conditions in
t he Upper M dwest.

The pool distributing plant definition specifies that for a
plant to be a pool distributing plant, it nmust have 15 percent or
nore of its total receipts of fluid mlk distributed as route
di sposition. This percentage is considerably | ower than the
percentage used in the Chicago Regional order, which varies from
30 percent to 45 percent depending on the nonth. However, the
current Upper M dwest order uses a percentage based on the
mar ket wi de Class | percentage for the sane nonth of the previous
year. During "norrmal" nonths this percentage is approximately 15
percent. Wen sonme mlk is held off the pool for econom c reasons
(primarily unusual price differences between cl asses), the
percentage may vary considerably, ranging fromthe "normal" 15
percent to over 50 percent.

In addition to specifying the route disposition percentage at
15 percent, the percentage would be cal cul ated on the basis of the
total receipts of fluid mlk products physically received at the
distributing plant. Currently both the Chicago Regi onal and Upper
M dwest orders include mlk diverted fromthe distributing plant
in the total bulk receipts used to conpute the route disposition
percentage. Use of a constant percentage at approximately the
mar ket Class | percentage, and renpving diverted nmilk froma
distributing plant’s receipts in determning its regulatory
status, will reduce the current opportunities available to
distributing plants to becone partially regulated by manipul ating
their reported receipts and diversions of mlk. In addition, the
| anguage adopted should elininate nmonth-to-nonth uncertainty
caused by basing handlers’ regulatory status on the market’s
fluctuating utilization percentage.

The ldentical Provisions Conmittee reconmended that the in-
area distribution criteria for pool distributing plants be 15
percent of total route disposition, and that percentage was
i ncluded in the proposed rule. However, it was determned that a
25-percent standard for in-area sales would be appropriate for al
markets to assure that handlers not already regul ated woul d not
becorme regul at ed sol el y because of order consolidation. The
Conmittee explained that use of total route disposition rather
than bul k recei pts as the denom nator woul d reduce opportunities
for handlers to mani pul ate the nmanner in which they may report
their operations to avoid regulation. Currently in the Chicago




Regi onal and Upper M dwest orders the in-area route disposition
standard (10 percent in Chicago Regional and 15 percent in Upper
M dwest) is conputed using the sane basis (bul k receipts,

i ncludi ng diversions) as is used to determ ne whether a pl ant
nmeets the definition of a pool distributing plant.

Provision is made for a single handler to forma unit of
distributing plants and manufacturing plants, all of which nust be
| ocated within the marketing area. The unit would have to neet
the requirements for a pool distributing plant and at |east one of
the plants in the unit nust neet the pool distributing plant
requirements as a separate plant. Plants not neeting the poo
distributing plant definition will be required to have disposition
of packaged fluid m |k products, packaged fluid cream products, or
cottage cheese and other soft manufactured products of at |east
hal f of their receipts of Gade A bulk fluid mlk products,
including mlk diverted by the plant operator

Manufacturing plants traditionally have been included in
units with distributing plants because the nmanufacturing plants
produced products such as packaged fluid cream sour cream and
cottage cheese that are marketed in conjunction with bottled fluid
m |k products. In addition, some of these plants produce a
limted quantity of fluid mlk products. Handlers have argued
that the operator of a free-standi ng manufacturing plant that
manuf act ures these conpl enmentary products should be able to poo
its milk supply for both (or for several) plants as if all of the
products were nmade in the bottling plant.

Bot h t he Chi cago Regi onal and Upper M dwest orders contain a
provision for a distributing plant unit. Al though the current
Chi cago Regi onal order does not specify the types of products that
may be manufactured at plants in the unit, the Upper M dwest order
does. It is reasonable to place restrictions on the types of
products that are disposed of fromthe manufacturing plants in the
unit, since these plants will receive the benefits reserved for
pool distributing plants and shipnments fromsupply plants to the
plants in the unit will be considered in determ ning pool supply
pl ant qualifications.

A pool supply plant operator should ship as qualifying
shi pnents at | east 10 percent of the plant’s receipts of mlk from
producers, including mlk diverted by the handler, each nonth. As
in the current Chicago Regional order, such shipnents nay be made
to pool distributing plants, pool distributing plant units, plants
of producer-handlers, partially regulated distributing plants, or
distributing plants fully regulated by other Federal mlk orders.
The extent of shipments to partially regulated distributing plants
to be used for qualification would be limted to the quantity
classified as ass |I. Qualifying shipnents to distributing
plants regul ated by other Federal milk orders should be limted to




the quantity shipped to pool distributing plants, and nmay not be
agreed-upon Cass Il, Oass IIl or Cass IV utilization

Shi pnents directly fromfarnms to pool distributing plants and to
pl ants contained in pool distributing plant units should be

i ncl uded as shipnents that help to neet the percentage
qual i fication standard.

The 10 percent shipping requirenent adopted in this decision
is approximately 5 percentage points |ess than the antici pated
Cass | percentage for the consolidated Upper Mdwest order. The
10 percent shipping standard is greater than the current
i ndi vidual supply plant shipping standard and equal to the nmaxi mum
shi ppi ng percentage required of pool units during the qualifying
period in the current Chicago Regional order. The standard under
the current Upper M dwest order, which uses the Cass | use
percentage of the same nmonth in the previous year as the supply
pl ant shi ppi ng percentage, woul d exceed the adopted percentage.

Al so under the current Upper M dwest order, a reserve supply plant
must ship 10 percent of its receipts to pool distributing plants
during January through June, and the narketw de Class | percentage
for the same nonths of the preceding year for the nonths of July

t hr ough Decenber.

Several handlers, including a | arge cooperative associ ation
a cheesenakers’ organi zation, and a fluid mlk handler, filed
conments stating that the 10 percent shipping standard for supply
plants is too high for this market with a Cass | utilization
percentage that rarely woul d exceed 20 percent.

The 10-percent shipping percentage is bel ow the estimated
Cass | percentage for the consolidated Upper M dwest order and
shoul d be appropriate, even in view of the fact that many
distributing plants have a supply of mlk fromtheir own
producers. |In Septenber 1997, approximately 27 percent of the
m | k pooled or received at distributing plants in the Chicago
Regi onal order was pooled as producer mlk with the distributing
pl ant operators as the handlers, rather than as producer nilk
pool ed by cooperatives and other handlers. The mlk pool ed by
di stributing plant handl ers accounted for approximately 12 percent
of the total mlk pooled in Septenber 1997 (or approximately 5
percent of the total mlk that woul d have been pooled if all of
the mlk eligible to be pooled in Septenber 1997 had been pool ed).
Approximately 7 percent of the Cass | producer mlk, or
approximately 2 percent of the total producer mlk, pooled under
t he Upper M dwest order is pooled by distributing plant operators.
The conbi nation of the supply plant shipping percentage and the
percentage of mlk pooled directly by distributing plant handl ers
woul d appear sufficient to neet anticipated Cass | needs in the
consol i dated Upper M dwest order. The 10 percent supply plant
shi ppi ng percentage al so should be appropriate to avoid



unnecessary and uneconom c shi prents.

It should be renmenbered that the provisions adopted in this
decision will allow the market administrator to increase or
decrease the required shipping percentage on a marketw de or
selected area basis if deened necessary to assure an adequate
supply of milk to pool distributing plants or to prevent
uneconom ¢ shiprments of mlk. |f the shipping percentage is
i ncreased by the market adm nistrator, shipnents nmade for the
pur pose of neeting the increased percentage may be nade only to
pool distributing plants or plants contained in pool distributing
pl ant units.

A comment filed by a cheesenakers’ organization expressed
concern about the potential conpetitive inequities of a provision
enabl i ng the market administrator to change the shi pping
percentage for a selected portion of the marketing area. This
provi sion has existed in the current Upper M dwest order for sone
time without resulting in any controversy. The provision probably
will be nore useful with the considerabl e enlargenent of the
mar keting area through consolidation. It may be nore inequitable
to require increased shipnents fromplants in, for instance, G and
Forks, North Dakota, to supply deficits in the Chicago area (700
mles distant) than it currently would be to require those plants
to increase qualifying shipments so that distributing plants in
the Twin Gties area (300 niles away) will be able to obtain
needed supplies. It should be renmenbered that there are plentiful
supplies of mlk produced within 100-200 mles of any part of this
marketing area. Certainly care will be taken to assure that
handl ers are not placed at significant conpetitive di sadvant age.

Groups of two or nore supply plants will be allowed to form
systens of supply plants for the purpose of neeting the shipping
requi rements, by shipping the sane percentage as that required for
i ndi vi dual pool supply plants that are not part of such a system
These pool supply plant systens may consist of plants of the sane
handl er or nore than one handl er, and nay contain both proprietary
and cooperative handlers. The only requirenment affecting an
i ndividual plant within the unit is that the plant nust be
physically located within the marketing area. This restriction is
necessary to prevent distant plants fromreceiving the benefits of
participating in the marketw de pool without having an actua
association with the market.

Several plants |ocated outside the boundaries of the
consol i dated marketing area currently are included in supply plant
units by a "grandfather clause" in the Upper Mdwest order. The
order will provide that these plants nay continue to be included
in a supply plant systemif they so desire as long as they
mai ntai n conti nuous pool plant status.

Handl ers may form supply plant systens by filing a witten




request by July 15, listing the plants to be in the system Such
a systemwill remain in effect fromAugust 1 through July 31 of
the followi ng year. These dates deviate fromthose provided for
ot her orders because of the difference in seasonal production
variations between this and other orders. The handler or handlers
establishing the systemmay also delete a plant fromthe system or
di ssol ve the system by subnitting a witten request to the market
admnistrator. Any plant deleted froma system or plants that
were part of a systemthat was discontinued, may not be part of a
systemuntil the follow ng August.

Provisions that allow handlers to add plants to a system
under certain circunstances and to allow systens to reorganize in
the event a plant changes ownership or in the event of a business
failure by a handler are also incorporated in the order. A system
failing to meet pooling standards will be allowed to drop plants
fromthe systemuntil the system does qualify. The handler
responsi ble for assuring that the systemqualifies nust notify the
mar ket admi ni strator of which plants are to be deleted fromthe
system |f the handl er does not notify the market adm nistrator
the market administrator will exclude plants fromthe system
beginning with the plant at the bottomof the list of plants
submitted by the handler responsible for qualifying the system
and continuing up the list until the systemqualifies.

The provisions for supply plant systens are very simlar to
the provisions currently contained in both the Chicago Regi ona
and Upper M dwest orders. Unlike the Chicago Regional and the
Upper M dwest orders, however, this order does not contain a
speci fic shipping requirement for individual plants within a
supply plant system |In the current Chicago Regi onal order, poo
supply plant systens have tw ce the percentage shipping standard
of individual supply plants, with individual plants within the
systens required to ship 47,000 pounds or three percent of their
producer receipts, whichever is less, in five of the six nonths of
August through January. The current Upper M dwest order requires
handl ers with supply plants in a supply plant systemto ship five
percent of each handler’s Grade A receipts, including nmlk
di verted by the handl er to nonpool plants, during one of the
nont hs of August through Decenber.

Thi s deci si on does not provide for the category of supply
plants referred to as reserve supply plants. Reserve supply
pl ants ceased to be included in the Chicago Regional order in
1987, while the Upper M dwest continues to provide for them Wth
year-round shipping requirenents, the unlimted ability of the
mar ket admi ni strator to change shi ppi ng percentages both in | evel
and in area, and the ability of supply plants to form systens,
there is no conpelling reason to have two categories of supply
pl ants.



A provision to allow plants to remain qualified for up to two
consecutive nonths due to unavoi dabl e circunstances, such as a
natural disaster, fire, breakdown of equi prment, or work stoppage
is included in this decision. The provision is contained in the
Chi cago Regi onal order and has worked quite well in giving
handl ers some adnministrative relief in the face of certain
unavoi dabl e ci rcunst ances.

Conmmrents filed by a cooperative association and a fluid mlk
handl er urged that the unit reporting, accounting and allocation
provi sions of the Chicago Regional order be retained in the
consolidated order. This issue is considered and addressed in the
Classification section of this decision
Producer Milk

The definition of producer mlk determnes which mlk will be
eligible to participate in the Federal order pool. This decision
provides that m |k received at a pool plant directly from
producers or froma cooperative association acting as a handl er
should be eligible to be producer mlk. MIk for which the
operator of a pool plant is the handler that is delivered directly
fromthe farmto another pool plant should al so be considered
producer mlk. Under certain circunstances, mlk delivered to a
nonpool plant may al so be considered producer mlk. MIKk
delivered directly froma farmto a nonpool plant may be
consi dered producer mlk if at |east one day' s production is
received at a pool plant during the dairy farmer’s first nonth as
a producer.

In order to qualify as producer mlk the mlk pooled by a
cooperative association acting as a handl er described in
8 1030.9(c), the cooperative nust deliver at |east 10 percent of
the mlk for which it is the handl er pursuant to § 1030.9(c) to
pool distributing plants, units of pool distributing plants,
pl ants of producer-handlers, or partially regulated distributing
plants. The shipnments to partially regulated distributing plants
are limted to the quantity classified as dass |I. These are the
sane performance requirenents that apply to supply plants, with
the exception of the treatnent of nilk shipped direct fromfarns
to distributing plants regul ated under other orders. |f such mlk
is allocated to Cass | under the other order, it will becone
producer mlk under that order. The sanme performance requirenments
that apply to supply plants apply to cooperative associations
acting as handlers if the narket adm nistrator adjusts the
shi ppi ng per cent ages.

No significant differences in the treatnment of milk received
at pool plants are provided under this decision than under the
current Chicago Regional or Upper Mdwest orders. There are,
however, several differences relating to diverted mlk. This
decision allows the operator of a pool plant to divert, or ship



mlk directly fromthe farmto another pool plant, the mlk of
producers for which it is the handler, and account for the mlk as
producer mlk at the shipping plant. A lowing either a
proprietary pool plant or a cooperative pool plant to divert mlk
to another pool plant is consistent with the Chicago Regi ona
order. In the Upper Mdwest order, mlk that is received at a
pool plant and for which a cooperative association is the handl er
is considered producer mlk at the receiving plant. The Upper

M dwest order specifies that a proprietary handler may divert mlk
to another pool plant and that such mlk will be considered
producer mlk of the diverting proprietary handler. The |anguage
adopt ed under this decision |leaves to the discretion of the
cooperative association the option of diverting nmlk to another
pool plant fromits own pool plant or delivering the mlk to the
pool plant in its capacity as a handler of producer mlk pursuant
to 8§ 1030.9(c).

The consol i dated Upper M dwest order requires that a new
producer or a producer who has broken association with the nmarket
have at | east one day’s production received at a pool plant during
the first nmonth in which the producer's mlk is reported as
producer mlk. Currently the Chicago Regional order requires a
new producer on the market or a producer who has broken
association with the market to have at |east one day' s production
received at the pool plant at which the mlk is reported during
the first month in which the producer's mlk is considered to be
producer mlk eligible for diversion to a nonpool plant. In
addition, at |east one day’'s production of a producer's nilk nust
be received at a pool plant in each of the nonths of August
t hrough January to be eligible for diversion to a nonpool plant.
The current Upper M dwest order requires that a new producer or a
producer who has broken association with the market be received at
a pool plant prior to the nilk being diverted to a nonpool plant.

There is little or no justification for forcing producer mlk
to be received at a pool plant to maintain or prove association
with the market. Supply plants and cooperatives will be required
to ship a fixed percentage of their total nmilk supply, not just
that portion received at their plants, to the fluid market. Since
bot h cooperatives and proprietary handlers can nove nmilk directly
fromthe farmto the fluid market there is little reason to force
mlk into a pool plant solely for regulatory purposes. Certainly
the extra cost to the handler of nmoving mlk for regulatory
pur poses does not enhance economc efficiency or nmlk quality and
in fact decreases economic efficiency and mlk quality to the
detriment of the entire market.

Thi s decision provides that producer mlk be priced in the
nmonth in which it is delivered to the plant of first receipt,
al t hough the proposed rule would have priced milk in the nonth in



which it is picked up at the farm Sone orders have all owed mlk
pi cked up on the last day of a nonth but delivered to a plant in
the next nonth to be priced in the nmonth in which it was picked
up. A comment filed by Wsconsin Cheesenakers favored
continuation of this regulatory treatnent. For purposes of
uniformty between the consolidated orders (which apply to many
handl ers, cooperative and proprietary, who operate in nore than
one order area) and clarity of plant accounting for mlk received
and used during each nonth all orders now will provide that
producer mlk is not received until it actually enters a plant.

Under the consolidated order, as in the proposed rul e,
producer mlk will be priced at the | ocation of the plant at which
the mlk is physically unloaded into processing facilities or a
storage tank. In the current Chicago Regional order mlk is
priced where mlk is punped within the confines of a plant. The
adopted order language will elimnate the pricing of mlk where it
is punped fromtruck to truck and price the mlk where it is
eventual Iy unl oaded into processing facilities or a storage tank
Location Adjustments and Transportation Credits

To help nmove milk to the fluid narket a transportation credit
and an assenbl y/procurenent credit for Class | mlk are contained
in the Upper Mdwest order. The transportation credit will be
conputed by multiplying the hundredwei ght of milk contained in
transfers of bulk fluid mlk frompool plants to pool distributing
plants and used in Class | by the val ue obtained by multiplying
. 0028 tines the nunber of mles between the transferor plant and
transferee plants with an offset for a positive difference between
the Class | prices at the transferee and transferor plants. The
transportation credit should be paid to the receiving handl er, as
the mlk will be pooled at the location fromwhich it is shipped
and the credit will, to sone extent, duplicate the function of the
| ocation adjustment in helping to cover the cost of nmoving it from
supply plants to fluid m |k handl ers.

The transportation credit is sinlar to the transportation
credit currently contained in the Chicago Regional order. Both
the transportation credit adopted in this decision and the current
credit, which uses the sanme .0028 rate, are applied to d ass
mlk only. However, in the current Chicago Regional order the
credit is based on 110 percent of the Cass | mlk received at the
pool distributing plant. The proposed rule woul d have provi ded
that the transportation credit be paid to the shipping handl er on
the basis of ass | mlk transferred to fluid mlk plants.

Several interested persons conmented on the use of
transportation credits and assenbly credits in this consolidated
order, with nost favoring such provisions but disagreeing to somne
extent with their proposed application. There was di sagreenent
bet ween the comments on whether the credit should apply to the




shi ppi ng or the receiving handl er and whether it should apply to
all dass | mlk, both direct-shipped and fromplants, or just to
mlk transferred fromplants and used in Class |I. One conmenter
al so stated that the proposed rate did not cover enough of the
actual cost of noving mlKk.

In the case of mlk received at a distributing plant froma
supply plant operated by a cooperative association, the order
provides that a distributing plant pay the supply plant from which
it receives milk at not less than the price applicable at the
distributing plant. The shipping plant nust account to the
mar ket wi de pool at the price applicable at the shipping plant,
where the mlk was first received. Paynent of the distributing
plant’s Class | price for mlk in Class | uses will assure that
cooperative associations are being paid the order m nimum price
for such milk. The distributing plant, then, is responsible for
the cost of getting the mlk fromthe supply plant location to its
own, with sone assistance fromthe transportation credit to the
extent that the cal cul ated cost exceeds the difference in the
Cass | prices between the shipping and receiving plants.

There nust be some contribution fromconsumers to the cost of
nmoving mlk to deficit locations. However, incorporating the
entire cost of hauling mlk in the transportation credit could
have the effect of encouraging handlers to procure mlk from
greater distances than necessary. If milk is noved froma
hi gher-priced zone to a | ower-priced zone (which nay be necessary
to obtain needed supplies of mlk at outlying distributing
plants), there will be no offset for differences in Class | prices
bet ween t he shi pping and receiving plants.

Unli ke the transportation credit, which is based on nil eage
and paid only on transfers of bulk mlk to pool distributing
pl ants, the assenbly/procurenent credit is paid at the rate of 8
cents per hundredwei ght of Class | mlk transferred or diverted by
a pool plant to a pool distributing plant. An assenbly/
procurenment credit also will be applied to nmilk received from
producers and from cooperative associations acting as handl ers
pursuant to 8§ 1030.9(c) based on the pro rata share of producer
mlk delivered to a pool distributing plant and allocated to
G ass |

A comment filed by a cooperative association stated that
assenbly credits should not apply to distributing plants’ own nilk
supplies, but only to mlk obtained fromsupply plants or
cooperatives. |If such a change were nade, distributing plant
operators who have arranged for their own mlk supplies would have
an 8-cent disadvantage in procuring mlk in conparison with their
conpetitors who obtain mlk only fromsupply plants and
cooperatives

A transportation credit and procurenent credit are




i ncorporated in the order to assist handlers in supplying the
Cass | market. These transportation and procurenment credits, to
be paid on ass | nmilk only in conbination with the ass | price
surface di scussed el sewhere in this final decision, will help
handl ers nove mlk to the fluid market by distributing the cost of
supplying the fluid market to all narket participants who share in
t he marketw de pool. Handlers and producers who supply the

Cass | market on a regul ar basis should not be expected to bear
the entire cost of supplying the dass | market while handl ers and
producers who neet only the mnimumrequirenents derive the
benefits of marketw de pooling. Incorporation of a transportation
credit and procurenent credit on dass | mlk in the marketw de
pool will assure that at |east sonme of the cost of supplying the
Cass | market is shared anpbng all market participants.

Reporting and Payment Dates

Conmments filed by two handl ers opposed changing the reporting
dates for the consolidated order fromthe 10'" to the 9" of the
nmonth follow ng receipt and use of the mlk. It should be
apparent, especially to the cooperative association that filed
this comrent, that paynment to producers cannot be determ ned unti
t he marketw de pooling process is conpleted and m ni mum producer
pay prices calculated. The earlier the pooling process can begin,
t he sooner producers can be paid. The reporting date of the 9,
adopted in this decision, is the latest date for filing handler
reports in any of the consolidated orders. Two other orders
specify the 9", with one order requiring reporting on the 8" and
t he other seven orders specifying that handler reports be filed on
or before the 7" of the follow ng month. Because reporting should
be sonewhat nore uniform anong the Upper M dwest handlers after
consolidation of the orders, their reporting burdens should be
reduced accordingly. Further, technology certainly has inproved
the ability of all businesses to keep records and organi ze data
for reporting purposes since the current reporting dates were
establ i shed (over 35 years ago).

W sconsi n Cheesenmakers’ coment opposed reducing the tine |ag
bet ween when producers deliver mlk to handlers and when they are
paid for that mlk. The current dates for paying producers for
the mlk delivered in the first half of each nmonth (the 3¢ and 4t"
of the followi ng nmonth) under these two orders are anong the
|latest, if not the latest, in the entire Federal m |k order
system The date adopted in this decision, the 26'" of the sane
nmonth, is the sane as in three other consolidated orders, |ater
than in five of the other orders, and earlier than in two of the
orders (none of which is later than the | ast day of the nonth).
The date specified for final payment to producers ranks sinilarly.
Producers need to be paid for the mlk they’ ve delivered severa
weeks before on as tinely a basis as possible. The adopted



provisions will acconplish that goal

Central Order.

Many of the provisions of the consolidated Central order are
explained in the “ldentical Provisions” portion of this decision
and need not be addressed here. The provisions that deviate
sonewhat fromthose adopted for other order areas are the
provi sions dealing with standards for determ ning the pool status
of producers and handlers. An effort is made to explain
significant differences between the pooling provisions of the 9
i ndi vidual orders included in this consolidation and those of the
consol i dat ed order.

Pool Plant

The Central pool distributing plant definition follows
closely the provisions contained in nost of the other consolidated
orders. The provisions adopted woul d make no difference in the
pool status of distributing plants currently pool ed under the
i ndi vi dual orders.

Specifically, the percentage of a handler’s total route
di sposition distributed within the marketing area that will result
in the handler being fully regulated under the Central order is
t he sane 25-percent standard adopted for all of the other 10
orders. The mi ni mum percentage of a pool distributing plant’s
actual physical receipts of fluid mlk products that would have to
be distributed on routes is 25. Currently nost of the orders
i ncluded in the consolidated Central order include mlk diverted
fromthe distributing plant in the total bulk receipts used to
conpute the route disposition percentages.

The consolidated Central order provides that a single handler
be allowed to forma unit of distributing plants and O ass |
manuf acturing plants, all of which nust be located within the
marketing area. The unit nust neet the requirenments for a poo
distributing plant, and at |east one of the plants in the unit is
required to nmeet the pool distributing plant requirenments as a
separate plant. Plants in the unit that do not neet the poo
distributing plant definition are required to have di sposition of
packaged fluid mlk products, packaged fluid cream products, or
cottage cheese and other dass |l products of at |east half of
their receipts of Gade A bulk fluid mlk products, including mlk
diverted by the plant operator.

Cass Il manufacturing plants are included in units with
di stributing plants because the manufacturing plants produce
products such as packaged fluid cream sour cream and cottage
cheese that are marketed in conjunction with bottled fluid mlk
products. In addition, sonme of these plants produce a linited
quantity of fluid mlk products. Handlers have argued that the
operator of a free-standi ng manufacturing plant that nanufactures




t hese conpl enentary products should be able to pool its nmilk
supply for both (or for several) plants as if all of the products
were made in the bottling plant.

The pool supply plant definition of the consolidated Centra
order contains provisions that assure continued pool qualification
for any handlers or mlk currently associated with the nmarkets
i ncluded in the consolidated Central nmarket. The |owa order
contains no limt on the anpbunt of direct-shipped mlk that can be
used to qualify a supply plant, and several of the other orders
al l ow such deliveries to make up a portion of qualifying
shi pnents. The consolidated order allows direct-shipped mlk to
be counted as pool qualifying shiprments without limt.

The Greater Kansas City, Nebraska-Wstern |Iowa, Southern
Il1inois-Eastern M ssouri, and Sout hwest Pl ains orders contain
cooper ative bal ancing plant provisions, allow ng cooperative-
operated plants to be pooled if the cooperative delivers a given
percentage of the mlk for which it is the handler to poo
distributing plants. The consolidated Central order al so contains
such a provision, including in the pool plant definition a plant
operated by a cooperative association that supplies at |east 35
percent of the milk for which it is the handler to poo
distributing plants, either during the current nonth or for the
i medi ately preceding 12-nonth period. The deliveries to poo
distributing plants may include deliveries directly fromthe farns
of producers for whomthe co-op is the handler, as well as
transfers fromthe cooperative' s plant.

Cooperative associ ation “bal ancing plants” serve the narket
as the outlet of last resort. Wen surplus mlk has no other
pl ace to go on weekends, holidays, or during nonths of surplus
production, it noves to cooperative association “bal anci ng pl ants”
where it is manufactured into storable products. Wen production
decreases, these plants operate at mnimal capacity or may be shut
down conpl etely. Cooperative nmenbers assune the burden and cost
of processing surplus mlk through such plants.

Most of the Central orders allow a period during which supply
pl ants do not have to neet shipping percentages if they have done
so for the nmonths during which mlk production levels are | ow and
demand for fluid mlk is high. The |lowa order has reduced
shi ppi ng standards for such nmonths. The order provisions adopted
with this decision include a period during which supply plants
t hat have served the needs of the nmarket when mlk supplies are
tight are not required to neet shipping standards, but it is
reduced fromthe 5-7 nonth period existing in the current orders
to a 3-nonth period from My through July.

The percentage of receipts as qualifying shipnents to
distributing plants currently ranges from 30 to 50 percent for
these orders, with the lowa percentage reduced to 20 for the




nont hs of Decenber through August. The adopted shippi ng standards
for pool supply plants under the consolidated Central order are 35
percent for the nonths of Septenber through Novenber and January
and 25 percent for all other nonths, with plants neeting the
percentage standard for the nmonths of August through April being
allowed to retain their pool status for the inmediately follow ng
nmont hs of My through July.

Groups of two or nore supply plants are allowed to form
systens of supply plants for the purpose of neeting the shipping
requi rements by shipping the same percentage as that required for
i ndi vi dual pool supply plants that are not part of such a system
These pool supply plant systens may consist of plants of the sane
handl er or nore than one handl er, and nay contain both proprietary
and cooperative handlers. The only requirenment affecting each
plant within the systemis that the plant nmust be physically
| ocated within the marketing area. This restriction is necessary
to prevent distant plants fromreceiving the benefits of
participating in the marketw de pool without having an actua
association with the market.

As in the other consolidated orders, the market adm nistrator
wi Il have the authority to increase or reduce the required
shi ppi ng percentage as nmarketing conditions change for the purpose
of assuring that an adequate supply of mlk will be available for
fluid use, or to assure that the order does not require handl ers
to undertake unecononic novenents of mlk to maintain the poo
status of their plants.

In addition, as in the consolidated Upper M dwest order, the
provi sions adopted in this decision will allow the nmarket
adm nistrator to increase or decrease the required shipping
percentage on a selected area basis, as well as a marketwi de
basis, if deened necessary to reflect needed mlk novenents within
this geographically extensive marketing area. This provision has
existed in the current Upper M dwest order for some tinme wthout
resulting in any controversy, and is expected to be useful in view
of the considerable enlargenent of the marketing area through
consolidation. Care in using the provision nmust be exercised to
avoid placing handlers in areas in which shipping percentages are
tenmporarily increased or decreased at a conpetitive disadvantage
or advantage to handlers in areas that have not been so affected.
However, it would be nore inequitable to require increased
shi pnents fromplants in, for instance, Eastern Col orado, to ship
mlk to plants in eastern Illinois to supply deficits in that
portion of the marketing area.

Producer Milk

The producer and producer nilk provisions of the orders
consolidated in the Central order are quite simlar to each other
and differ little fromthose to be incorporated in the other




consol idated orders. The principal difference between sonme of the
i ndi vi dual orders and the consolidated order is the lint on the
percentage of a handler’s pool ed producer mlk that may be
diverted to nonpool plants. The percentage of a handler's nilk
that may be diverted to nonpool plants varies under the individua
orders from 20 percent of mlk received at pool plants during sone
nont hs under the Eastern Colorado order to 70 percent for sone
nmont hs under the Nebraska-Western lowa and | owa orders. Mbst of
the orders require each producer's mlk to be received at a poo
plant at |east once each nonth. The consolidated Central order
requires that a new producer or a producer who has broken
association with the nmarket have at |east one day’ s production
physically received as producer mlk at a pool plant before the
producer’s mlk is eligible to be diverted to nonpool plants.

In order to assure that all of the mlk that has been pool ed
under these orders continues to qualify for pooling, the diversion
limt adopted for the Central order is 65 percent for the nonths
of Septenber through Novenber and January, and 75 percent for the
nmont hs of February through April and Decenber. Allowable
di versions for the nonths of May through July are unlinited.

There is no requirenment that each producer's nilk be received at
pool plants for a m ni mum nunber of days per nmonth. At the sane
time, the market admnistrator is authorized to increase or reduce
the diversion limt as needed to nmaintain orderly nmarketing and
efficient handling of mlk in the marketing area.

Multiple Component Pricing

The reporting and paynment provisions of the consolidated
Central order include those common to other orders with nultiple
conponent pricing. These nmarkets have a significant anount of
m | k used in manufactured products, and conponent pricing wll
enabl e producers to be paid according to the val uabl e conponents
of their mlk.

Mideast Order

Many of the provisions of the order for the consolidated
M deast narketing area are explained in the “ldentical Provisions”
portion of this final decision, and need not be addressed here.
The provisions that deviate somewhat fromthose provided for other
order areas are the provisions dealing with standards for
determ ni ng the pool status of producers and handlers. A
significant change fromthe proposed rule is that the uniform
mul tiple conmponent pricing plan provided for the six other orders
that use nultiple conponent pricing is also incorporated into the
M deast order, in place of the proposed pricing plan that differed
slightly fromthe one common to the other orders with nmultiple
conponent pricing provisions. This change is discussed nore fully
later in this section of this decision.



For the nost part, pooling provisions have |ess effect on the
current M chigan Upper Peninsula market than on the 4 other
markets included in this consolidated order because M chi gan Upper
Peninsula is the only remaining individual handler pool in the
current Federal order system Therefore, pooling provisions are
di scussed in relation to the 4 principal markets included in the
consol i dated M deast order
Pool Plant

The M deast pool distributing plant definition, in which the
in-area route disposition qualification was proposed to exceed
that contained in nost of the other proposed orders (30 percent
i nstead of 15 percent) to make less likely the full Federa
regul ation of three State-regulated plants, will instead use the
sane 25-percent standard of in-area route dispositions of receipts
that is being provided in all of the other orders.

Several conments opposed use of an in-area standard higher
than 15 percent, arguing that the standard in the M deast area
shoul d not be higher than in other areas, and that handl ers
out side the market should be held to the “current” 15-percent
standard. The adoption of a uniform 25-percent standard of in-
area sales as a percentage of total route dispositions for al
orders is discussed in the section of this decision dealing with
Provi si ons Conmon to all Orders.

As in the other consolidated orders, the total route
di sposition percentage will be calculated on the basis of the
total receipts of fluid mlk products physically received at the
distributing plant. Currently all four of the larger orders to be
i ncluded in the consolidated M deast order include mlk diverted
fromthe distributing plant in the total receipts used to conpute
the total route disposition percentage.

One coment urged that a pass-through provision simlar to
that in the current New York-New Jersey order (Order 2) be
i ncorporated in the consolidated order to deal with the in-area
route dispositions of handl ers who do not neet the order’s pooling
requirements. Continuation of such a provision in Order 2 was
considered and rejected in this decision, in the regiona
di scussion of the Northeast order. There would be no valid basis
for adopting such a provision in the Mdeast order when it has
been found not appropriate for use in the Northeast.

To assure continued pool qualification for all of the
handl ers who currently are associated with the M deast markets,
the pool supply plant definition of the consolidated M deast order
provides for all of the types of supply plants that currently
qualify for pooling under the 4 principal orders. The Eastern
Chi o- West ern Pennsyl vani a pool plant provision includes a plant
operated by a cooperative if the cooperative association delivers
to distributing plants at | east 35 percent of the nmilk for which




it is the handler during the current month or over the preceding
12 months. The Sout hern M chigan order (Order 40) includes as
pool supply plants: (a) a plant that has been a pool plant for 12
consecutive nonths and has a narketing agreement with a
cooperative association, and (b) a system of supply plants
operated by one or nore handlers. Order 40 al so includes sone

shi pnents to other Federal order plants and partially regul ated
distributing plants, in addition to pool distributing plants, as
qgual i fying shi pnents by supply plants.

The percentage of receipts as qualifying shipnents to
distributing plants currently ranges from 30 to 40 percent for
these orders, with direct deliveries fromfarns rather than pl ant
transfers linmted to half of the required deliveries under three
of the orders. Al four of the orders require performance of
pool i ng standards by supply plants for the nonths of Septenber
t hrough February, followed by a “free ride” period during which
shi ppi ng percentages need not be nmet by supply plants that net the
shi ppi ng standards during the required period. The |Indiana order
contains a provision allow ng the continued pooling of a plant
that fails to neet pooling standards because of circunstances
beyond the handl er’s control

The shi ppi ng standards adopted under this decision for poo
supply plants are 30 percent for all nonths, with plants neeting
the standard for the nonths of Septenber through February being
allowed to retain their pool status for the inmmediately follow ng
nont hs of March t hrough August. For the purpose of making the 30
percent |evel of shipping standard | ess burdensone, up to 90
percent of required shipnents are allowed to be nmade directly from
farms to distributing plants. The cooperative association plant
defined as a pool plant in the Eastern Chi o-Wstern Pennsyl vani a
order is retained, as are the supply plant provisions peculiar to
the Southern M chigan order. These provisions reflect nmarketing
conditions specific to these current areas, and will assure that
plants currently qualified for pooling will retain such status.
Producer Milk

The producer and producer nilk provisions of the orders
consolidated in the Mdeast order are quite simlar to and differ
little fromthose incorporated in the other consolidated orders.
The principal difference between sonme of the individual orders and
the consolidated order would be the limt on the percentage of a
handl er’ s pool ed producer mlk that may be diverted to nonpoo
plants. The Chio Valley, Indiana and Eastern Chi o-Wstern
Pennsyl vani a orders all contain 50 percent diversion limts for
t he nont hs of Septenber through Novenber, January and February and
a 60 percent Iimt for the nonth of Decenber, with no diversion
limt for the nonths of March through August. The Sout hern
M chi gan order contains a 60-percent diversion limt for the




nont hs of Septenber through February, with no limt for the nonths
of March through August. In order to assure that all of the mlk
t hat has been pool ed under these orders continues to qualify for
pooling, the diversion limt adopted for the Mdeast order is 60
percent for the nonths of Septenber through February, with no
limt for the March through August period. At the sanme tinme, the
mar ket administrator is authorized to increase or reduce the
diversion [imt as needed to nmaintain orderly marketing and
efficient handling of mlk in the nmarketing area.

Multiple Component Pricing

In a change fromthe proposed rule, the reporting and paynent
provi sions of the consolidated M deast order adopted in this
deci sion now conformto those of the other consolidated orders
that provide for nultiple conponent pricing (MCP). The proposed
rul e woul d have incorporated a pricing plan sinilar to the current
Sout hern M chigan MCP plan in the consolidated order instead of
the MCP plan proposed for the other consolidated orders. The
Southern M chigan MCP plan differs fromthat included in the other
current MCP orders only by pricing “fluid carrier” instead of
“other solids.”

The Farm Bi || authorizes adoption of a “uniformi multiple
conponent pricing plan. As a result, the conmponent pricing plan
has been nodified to be the sane as the plan contained in other
MCP orders. The differences between the adopted MCP plan and that
originally proposed for the consolidated M deast order are not
significant. The sane prices would be used to conmpute conponent
val ues, the sane protein and butterfat prices would be used, and
the proposed “fluid carrier” price was derived directly fromthe
“other solids” price. The M deast order |anguage is changed
accordingly, and will result in very little difference in tota
paynments, either by handlers or to producers whose mlk is pool ed
under the differing provisions.

Somatic Cell Adjustment.

M chigan M|k Producers Association (MWA), a |arge
cooperative association in Mchigan, opposed changi ng the present
Sout hern M chigan (Order 40) sonmatic cell count (SCC) adjustnent
schedul e to the adjustnment schedul e proposed uniformy for all of
the MCP orders with SCC adjustnments. Changing the current
M chi gan SCC adj ust nent schedule to the uniform schedul e incl uded
in the proposed rule would have the effect of reducing (fromthe
current Order 40 level) the positive value adjustments on mlk
contai ning less than 200,000 SCCs and reduci ng the negative val ue
adjustrments on mlk containing nore than 700, 000 SCCs.

I ncorporating the proposed adjustnent in all of the consolidated
orders that have somatic cell adjustments will nake for a nore
uni form system of pricing and may better reflect neasurable

di fferences in val ue.



Reporting and Payment Dates.

MWPA proposed that handl er reports be subnitted one day
earlier (on the 6'" instead of the 7'" day after the end of each
nmont h) so that producers can be paid a day earlier. The
cooperative al so advocated that producers be paid with two parti al
paynments instead of one (on the 21t day of the nonth for the first
15 days’ production and the 6'" of the next nonth for the second
hal f of the nmonth's production instead of one partial paynent on
the 26'" day of the nonth for the first 15 days’ production, as
proposed). Final paynent for each nonth’s m |k would then be nade
no later than the 16'" of the following nonth, instead of the 17"
The cooperative stated that reducing the time |ag between
delivering mlk and being paid for it would better accomodate the
cash flow requirements of nodern larger dairy farns.

The Sout hern M chigan order currently requires that handler
reports be filed no later than the 5" of the next nonth, and that
nonnmenber producers be paid on the 15'". These dates are very
early conpared to nost other Federal orders. Two of the orders
i ncluded in the consolidated M deast order currently have a
reporting date of the 8" and paynent dates of the 18",

The dates included in the proposed rule and adopted in this
decision represent an effort to find a mddl e ground between
significant differences in the orders to be consolidated. The
desire to accelerate paynent to producers, both by increasing the
nunber of partial paynents and advancing the final paynent date,

i s understandable. However, other interested parties in the
consol i dated area had no opportunity to indicate agreenent with or
opposition to such changes. These proposals would nore properly
be addressed in a formal rul emaking proceeding after this
proceedi ng i s conpl et ed.



6d. WESTERN REGION

This final decision adopts four Federal mlk orders (i.e.
Sout hwest, Arizona-Las Vegas, Western, and Pacific Northwest
orders) for the western region. A nunber of coments were
received in response to the proposed rule. These coments are
addr essed bel ow under the applicabl e order discussion.

A nunber of changes have been nade to the consolidated orders
since the proposed rule. The significant changes that have been
made to all or nost of the consolidated orders are expl ai ned at
the end of this regional discussion, whereas, those nodifications
that are unique to an individual order are discussed under the
appl i cabl e order.

Southwest Order

The consol i dated Sout hwest marketing area is conprised
principally of the current Texas and New Mexi co- Wst Texas
marketing areas. Wth regard to m |k production and popul ation
(consunption), these areas are both in the process of change, but
in different ways. Texas has one of the fastest-grow ng
popul ations in the U S., and until recently has been able to
maintain mlk production on a per capita basis. After a
significant increase in mlk production during the 1988-1994
peri od, Texas m |k production has been declining sonewhat,
acconpani ed by the exit of approxinmately 29 percent of the State’s
Grade A dairy farmers. |If the current trend continues, the Texas
mar ket coul d conme to resenble nore closely those of the Southeast
portion of the U S., relying significantly on nore distant mlk
supplies to neet the market’s ass | and Il needs. This
situation currently exists for the southern parts of Texas.

The State of New Mexico has experienced relatively sl ow
popul ation grow h, but dramatic increases in mlk production --
from1.099 billion pounds in 1988 to an estinmated 4.020 billion
pounds in 1997. Wth the declining production in Texas, the New
Mexico ml k-shed will be drawn upon nore often to supply dass |
and Il needs in the Texas demand centers, 500-600 nmiles distant.
Procurenment costs woul d be expected to increase dramatically. 1In
light of these circunstances, provisions in the Southwest order
must provide flexibility to cooperatives and handl ers supplying
the market to prevent inefficient novements of mlk and
unnecessary costs of operation incurred for the purpose of
participating in the market-w de pool

Prior to enactnent of the 1996 FarmBill, cooperatives
operating in the southwestern markets had determ ned that the two
mlk orders in the regi on were being operated as one and should be
merged. Mich di scussion took place, and proposed order provisions
wer e devel oped by the principal cooperatives involved. These
conmrents, with numerous others, were considered in the devel opnent



of this final decision for the Sout hwest marketing area.



Pooling standards.

Most of the pooling standards in the Texas and New Mexi co-
West Texas orders have been suspended for sone tine. The rapid
expansion of mlk production in the region during the late 1980's
created a situation in which cooperatives and handl ers operating
in the region could not neet the provisions of the orders while
pooling all of their mlk supplies. For this reason, the pooling
standards for the Southwest order have been rel axed.

As adopted in this final decision, the pooling standards for
a distributing plant require the plant to have route disposition
equal to at least 25 percent of its fluid mlk receipts at the
plant during the nmonth. |In addition, at |east 25 percent of the
plant’s route disposition must be in the marketing area.

One partially regulated plant located in the Texas marketing
area Wi ll becone fully regul ated under this provision. The plant
has been partially regul ated under the Texas order and,
periodically, fully regul ated under the Chi cago Regi onal order
The lowering from50 percent to 25 percent of total route
di sposition for a pool distributing plant by the Southwest order
will cause this plant to becone fully regul ated under the
Sout hwest order and, thereby, alleviate the disorderly conditions
caused by its shifts in regulation. There should be no change in
the plant’s costs, since their supply of mlk comes from Sout hwest
pool sources.

The pool plant provisions of the Sout hwest order have been
revised in this final decision. The nodification provides for the
pooling of plants that specialize in ultra-pasteurized or
aseptically-processed fluid mlk products. A detailed explanation
of the changes is located at the end of the western regi ona
di scussi on.

There are no pool supply plants regul ated under the present
Texas and New Mexi co-West Texas orders. Neverthel ess, as
recommended in the proposed rule and adopted in this fina
deci sion, provision is made for such an operation under the
Sout hwest order. As proposed, to qualify as a pool plant, a
supply plant must ship 50 percent or nore of the total quantity of
mlk that is physically received during the nonth fromdairy
farmers and handl ers described in § 1000.9(c) to pool distributing
plants. The supply plant provisions have been nodified in this
final decision to include nmlk that is diverted to other plants as
well as mlk physically received at the plant to allow for nore
efficient noverent of milk to distributing plants when needed.

A provision for the pooling of cooperative association
bal ancing plants is also included in the consolidated order. A
plant | ocated within the marketing area that is operated by a
cooperative association would qualify as a pool plant if poo
plant status is requested for such plant by the cooperative



associ ation and during the nonth at |east 30 percent of the
producer mlk of menbers of such cooperative association is
delivered directly fromfarns to pool distributing plants or is
transferred to such plants as a fluid mlk product fromthe
cooperative's plant. The requirenent that the plant be located in
the marketing area ensures that mlk pool ed through the bal anci ng
plant is economically available to processors of fluid mlk if
needed.

One coment was received regardi ng the proposed pooling
standards for supply plants. Kraft Foods, Inc. (Kraft), stated
that the Sout hwest order shoul d adopt all the options and pooling
efficiencies contained in Section 7 of the proposed Centra
marketing order. Kraft asserts that the two markets have
virtually identical populations (21 nillion) and O ass |
utilization (48 percent - 49 percent). In addition, the handler
contends that the pool supply plant provisions of the Southwest
order provide intra-market inequity anong handlers in the
Sout hwest market. Kraft indicated that a proprietary supply plant
could qualify for pooling only by transferring 50 percent of mlk
physically received at the plant and noted that no farmto pl ant
shi pnents are permitted to count towards qualifying. However, the
handl er stated, a plant in the marketing area operated by a
cooperative association may make qualifying shipnents directly
fromfarms. The performance level, Kraft indicates, is 30 percent
of all mlk pooled by the cooperative.

A primary mssion of nost cooperatives supplying the
Sout hwest nmarket is to provide mlk to handlers for fluid use and
to dispose of mlk efficiently when not needed for fluid use. The
order provisions should accomobdate and encourage efficient mlk
handl i ng practices. The cooperative bal ancing plant provision is
i ntended to all ow cooperatives to supply the fluid nmarket in the
nost efficient manner possible and also to process mlk
efficiently when such mlk is not needed for fluid use. Al npst
all of the dairy product manufacturing plants in the current Texas
and New Mexi co- Wst Texas narketing orders are operated by
cooperatives

As stated in the proposed rule, the pooling provisions for
t he Sout hwest order are sinmlar to the provisions in the present
Texas and New Mexi co-West Texas orders. The pool supply plant
standards are consistent with and reflect the current marketing
condi tions of the consolidated Southwest order. The standards
shoul d ensure that mlk of producers servicing the dass | needs
of the market will be pooled. The provisions for a supply plant
in this final decision does not recognize shipnents directly from
producers’ farnms as qualifying shipnents for a supply plant.
However, there currently are no supply plants regul ated under the
Texas or New Mexi co-\West Texas orders. Accordingly, the



provi sions should not place proprietary handl ers at a conpetitive
di sadvantage and are appropriate to neet the needs of the market.

It is not necessary to seasonally adjust the supply plant and
bal anci ng pl ant shi pping requirenents for the Sout hwest order
because t he standards proposed are flexible enough to accommodat e
t he di sposal of surplus mlk during the flush production season
Al so, this order, |like the other new consolidated orders, contains
a provision to allow the market adm nistrator to increase or
decrease these shipping requirenents.

In addition to the provisions described above, the Southwest
order contains a provision to allow unit pooling of distributing
pl ants operated by the same handl er
Producer-handler.

The producer-handl er provisions that were proposed have been
revised in this final decision to be very simlar to the
provisions in the current Texas and New Mexi co- West Texas orders.
The revisions shoul d assure that the status of current producer-
handl ers will be unchanged.

Producer milk.

The current Texas and New Mexi co- West Texas orders have
provisions that require a producer’s mlk to be received at a poo
pl ant, or touch base, before mlk of the producer is eligible to
be diverted. The proposed rule indicated that m |k produced by
producers located in the marketing area should be eligible for
pooling w thout a particular percentage or nunber of days’
production being required to be received at a pool plant. For
producers | ocated outside the nmarketing area the touch base
provi sion of the proposed rule required that at |east 15 percent
of the production of producers be delivered to pool plants during
the nonth in order to be eligible for pooling. Based on comrents
and a review of the different touch base requirenents for
producers both in and out of the area, the provision in the fina
deci si on has been changed. The provision in the final decision
wi Il allow diversion of producer nilk of a new producer, provided
there is a delivery of at |east 40,000 pounds or one day’'s mlKk
production, which ever is less, to a pool plant during the nonth
(rather than before diversions are allowed). This dual “touch
base” standard has been devel oped to accommpdate a narket that is
characterized by substantial differences in size anbng dairy
farmers. The requirement that one day’ s production be delivered
to a pool plant, is appropriate for nmany producers but is
unr easonabl e for those who produce as much as seven tanker |oads a
day.

The current Texas order allows an anmount equal to one-third
of the mlk delivered to pool plants to be diverted (this
provision is currently suspended), while the (currently suspended)
New Mexi co- West Texas provision allows 50 percent of a handler’s



total mlk supply to be diverted. |In addition, the current Texas
order provisions base all owable diversions on deliveries to

i ndi vi dual pool plants, greatly exacerbating the tine and effort
required to keep track of mlk novenents. In the proposed rule
the provision set the limt on diversions of producer mlk on the
basis of at |least 50 percent of the m |k pooled by a handl er being
received at pool plants for the handler’'s entire nmilk supply to be
pool ed. The diversion limt in this final decision is continued
at 50 percent of a handler’s total mlk supply. The total
performance standard will allow handlers to neet diversion limts
nore easily with nore efficient novenents of mlk. |In addition

t he increased percentage of allowable diversions will assure that
all of the producers whose mlk would qualify for pooling under
either of the two orders being consolidated will continue to neet
pooling qualifications. A provision to allow the market
adm ni strator to make adjustnments is included in the producer nilk
section of the order with respect to the percentage of mlk that
may be diverted

Multiple component pricing.

The reporting and paynment provisions of the consolidated
Sout hwest order in the final decision include those comon to
other orders with nultiple conponent pricing. The nultiple
conponent pricing plan does include a somatic cell adjustnment for
mlk used in dasses IIl, IlIl, and IV. The current Texas and New
Mexi co- West Texas orders do not provide multiple conponent
pricing. However, the proposed provisions that were devel oped by
t he cooperatives involved in discussions to nerge the current
orders did include a nultiple conponent pricing plan. As stated
above, those conments were considered in the devel opment of this
final decision.

A comment was received from Leprino Foods Conpany (Leprino)
regardi ng the inclusion of nultiple conponent pricing in the
consol i dat ed Sout hwest order. Leprino strongly supports multiple
conponent pricing for both handl ers and producers and states that
it has a direct interest in the consolidated Southwest order
Thus, there is support on both the producer, as represented by
cooperative associations, and handl er side of the Southwest dairy
i ndustry.

Transportation credits for surplus milk

The Texas order currently has a market-w de service paynent
provision that gives credits for hauling surplus nmilk located in
certain zones in Texas to nonpool plants outside the State for use
i n manuf actured products. The provision has not been included in
t he consol i dated Sout hwest order | anguage because of declining
production and increasing bal ancing plant capacity in the affected
areas of Texas.

Payment provision.



The Texas order is one of only a few marketing orders that
requires handlers to remt the full classified value during the

nmonth to the Market Adm nistrator. |In turn, the NMarket
Admini strator acts as a clearing house and forwards these proceeds
on to the respective organi zations. Interested persons have

expressed an interest in retaining these provisions, not only for
t he proposed Sout hwest order, but for all other orders.

The current Texas paynment provision was found necessary
because of problens encountered in assuring tinely paynents by
pool ed handlers. The provision has been in the Texas order since
1979, and the earlier paynment problens have been renedied. Such a
provision involves a rather |arge degree of regulatory
i ntervention between mlk processors and their suppliers that
shoul d be shown to be necessary to correct existing probl ens.
There is no indication that such problens currently exist, or
woul d exist in the absence of the provision. Nearly all of the
mlk that will be pool ed under the consolidated Sout hwest order is
produced by cooperative nenbers and pool ed by the cooperatives.
These | arge, business-oriented organi zati ons should be able to
assure that they receive full paynment for their nenbers’ mlk in a
timely manner. |n addition, there are provisions in the CGenera
provisions (Part 1000) that provide for enforcenment of |ate or
under - paynment charges at one percent per nonth of the anmount due.

Arizona-Las Vegas Order

Many of the provisions of the consolidated Arizona-Las Vegas
order are explained in the “lIdentical Provisions” portion of this
final decision and need not be addressed here. Those provisions
that deviate to sone extent fromthe “ldentical Provisions” are
addressed in this discussion.

Pool plant.

The pool distributing plant definition is simlar to that
contained in nost of the other consolidated orders. The m ni num
percentage of a pool distributing plant’s physical receipts of
bulk fluid mlk products that are disposed of as route disposition
is 25 percent. The percentage of a handler’s total route
di sposition into the marketing area that would result in a
distributing plant becoming fully regul ated under the Arizona-Las
Vegas order is also 25 percent. Wile this definition differs
slightly fromthe current order |anguage, it provides uniformty
with other consolidated orders and should result in no additiona
distributing plants being pool ed under the Arizona-Las Vegas order
or any change in the pool status of distributing plants currently
pool ed.

The pool plant provisions of the Arizona-Las Vegas order have
been revised in this final decision. The nodification provides
for the pooling of plants that specialize in ultra-pasteurized or




aseptically-processed fluid mlk products. A detailed explanation
of the changes is located at the end of the western regi ona
di scussi on.

The proposed pool supply plant definition would have required
a supply plant to ship at |east 50 percent of its physica
receipts of mlk fromdairy farmers to pool distributing plants
during the nmonth in order to be a pool supply plant. 1In the
proposed rule it was indicated that this definition would provide
for easy, effective order adm nistration and would result in no
addi ti onal handl ers being regul ated under the order. The supply
pl ant definition has been nodified in this final decision to
include mlk that is diverted fromthe plant as well as mlk
physically received at the plant. There are currently no poo
supply plants in the proposed marketing area.

The current Central Arizona order permts a manufacturing
plant |located in the nmarketing area that is operated by a
cooperative association to be a pool plant, provided that the
cooperative ships at |east 50 percent of its nenber mlk to poo
plants of other handlers during the current nonth or the previous
12-month period ending with the current nonth. This percentage
requirement is currently suspended. The proposed order suggested
reducing this percentage to 35 percent and aut hori zi ng the nmarket
adm nistrator to increase or reduce the percentage in response to
mar ket conditions. The 35 percent and the authorization to nmake
adjustrments in the level is contained in this final decision. The
reduced performance standard shoul d enabl e the conti nued pooling
of producer mlk that currently is pooled without resulting in

uneconom ¢ handling or disorderly marketing. The Arizona-Las
Vegas order provides that a single handler be allowed to forma
unit of distributing plants and dass Il manufacturing plants

provi ded each plant is located within the marketing area. The
unit in total would be required to neet the requirenents for a
pool distributing plant and at |east one of the plants in the unit
woul d be required to neet the pool distributing plant definition
individually. This provision would provide uniformty with other
federal orders and woul d not change the status of any plants
currently pooled. dass Il manufacturing plants are included for
unit pooling with distributing plants operated by the sane handl er
because such plants produce products that are marketed in
conjunction with fluid mlk products.

A provision permtting the market administrator to adjust the
percent ages specified in the pool plant definition will provide
the flexibility to respond in a tinely nmanner to changi ng
mar keti ng conditions without the need for a formal hearing
pr ocess.

Producer-handler.
The producer-handl er provisions that were proposed have been



revised in this final decision to be very simlar to the
provisions in the current Arizona order. The revisions should
assure that the status of current producers-handlers will be
unchanged.

Producer.

The consol idated order contains a dairy farnmer for other
markets definition. A producer could not be pool ed under the
Arizona-Las Vegas order unless all of the mlk fromthe sane farm
was pool ed under this or sonme other federal order or unless such
non-pooled mlk went to a plant with only dass IIl or Cass |V
utilization. This differs slightly fromthe current definition in
the Central Arizona order. Such a provision is needed in the
consol idated order to prevent dairy farms whose nilk is regularly
used for fluid disposition in other markets from pooling the
surplus portion of their production under the Arizona-Las Vegas
order.

Producer milk.

The percentage of a handler’s pooled nilk that may be
diverted to nonpool plants is 50 percent in any nonth. The
proposed rul e recomended a diversion I[imt of 20 percent in any
nmonth. Currently, diversions under the Central Arizona order are
limted to eight days’ production of a producer during four nonths
of the year, with unlimted diversions the renainder of the year
The recommended 20 percent diversion limt was suggested because
it was thought that this would have resulted in the anmount of mlk
eligible for diversion being approximately equival ent to eight
days’ production and woul d have been easier to adm nister than the
current order provisions. |In addition, the proposed rule stated
that the 20 percent |imt year round woul d have assured that
pooled milk will have a cl ose association with the market’s fluid
processi ng plants.

Security M1k Producers Association (SMPA) expressed concern
regardi ng the recomended 20 percent limt on the volune of a
handl er’s pooled mlk that may be diverted during any nonth. SMPA
states that diversion requirenents set at anything | ess than 50
percent would be financially detrimental to its producers. The
cooperative requests that a limt be inplenmented that will not
detract fromthe orderly flow of mlKk.

Based on the comments received by SMPA and an reeval uati on of
the marketing conditions in the consolidated Arizona-Las Vegas
order, and noting that eight days production is about 40 percent,
this final decision adopts for the Arizona-Las Vegas order a
diversion Iimt of 50 percent for each nonth of the year. The 50
percent diversion limt year round is nore flexible than the
current order and the 20 percent limt reconmrended in the proposed
rule and it would be easy to administer. |In addition, the 50
percent diversion limt is consistent with the diversion limt




i ncluded in the Sout hwest order, which is adjacent to the Arizona-
Las Vegas Order. Thus, the 50 percent diversion limt each nonth
should allow the Class | needs of the market to be nmet while
ensuring the orderly disposition of milk. |In addition, the market
adm nistrator will have the authority to adjust the diversion

per cent age.

Multiple component pricing.

The Arizona-Las Vegas order does not provide for multiple
conponent pricing (MCP). There are six plants that are expected
to be regul ated under the consolidated order: five proprietary
distributing plants, and one nmanufacturing plant operated by a
cooperative association. The Cass | utilization for the order is
expected to be | ess than 50 percent, a level that would, in some
other orders, be an indication that conmponent pricing would be
appropriate. However, the Class | utilization at the five
distributing plants is nore than 80 percent. Wth the exception
of the one cooperative bal ancing plant, the handlers to be
regul ated constitute predominantly a dass | narket.

Prior to the issuance of the proposed rule, there were no
conments received in support of MCP for the Arizona-Las Vegas
order. However, Schreiber Foods, Inc. (Schreiber), Leprino, and
SMPA have indicated support for MCP in the consolidated order
Schrei ber agrees with National M|k Producers Federation that MCP
is inmportant in sone but not all orders, and the rule to adopt
such a plan and quality adjustments to m nimum prices should be
based on the dairy industry’'s preference in each area. The
handl er asserts that its Class IIl utilization of over 50 percent
of the mlk fromthe Arizona-Las Vegas market is a strong
i ndi cation for the need of MCP in the order

Leprino indicates that less than half of the mlk in the
proposed Arizona-Las Vegas order is used for dass | purposes. The
handl er argues that conpetitive inequities due to differences
bet ween fat-skimand MCP across nmanufacturers operating in
different orders will becone nore significant as the nmanufacturing
sector grows. It clainms that the lack of MCP in the order will
stimul ate sone disorderly nmarketing conditions as | ow conponent
ml k from New Mexi co seeks higher revenue that will be avail abl e
through the fat-skimpricing to the west. Additionally, SWMPA
strongly suggests that a systemthat prices the butterfat and
protein conponents be incorporated in the order because it is in
t he best interest of producers.

This final decision does not adopt MCP for the consolidated
Arizona-Las Vegas order. The current Central Arizona order does
not contain a multiple conmponent pricing plan. The handlers
proposed to be regul ated under the consolidated order are
currently all, with one exception, regulated under the current
Central Arizona order. The manufacturing of mlk in the



consol idated order is anticipated to be done prinmarily by
Schrei ber, at a non-pool plant. Schreiber is alnost totally
supplied by United Dairynmen of Arizona (UDA). Due to these
marketing situations (i.e., one buyer and one seller), the
i mpl enentation of MCP in the consolidated Arizona-Las Vegas order
woul d only benefit some of the producers of the order. Al of the
producers in the marketing area would not share equitably. As
stated in the proposed rule and expl ai ned above, the fluid nature
of much of the market and the current marketing situations do not
warrant MCP at this tine.
Payment obligation of a partially regulated distributing plant.

SMPA recommended a proposal designed to equalize O ass |
costs between California distributing plants and handlers fully
regul ated under the proposed Arizona-Las Vegas order. SMPA
expl ained that the proposal is essentially a nodification of the
“Wchita Option,” which represents a reasonabl e nethod for
conputing a partially regulated distributing plant’s obligation to
t he producer-settlenment fund.

The “Wchita Option” conpares the anmounts paid to producers
for mlk received by a nonpool distributing plant with the ful
cl ass-use value of mlk that would have applied if the plant were
fully regul ated under the order. To equalize the conpetitive
positions of both fully regulated plants and those plants not
regul ated under an order, any anmount by which the class-use val ue
exceeds the value paid to producers is due to the producer-
settlement fund or can be paid to the producers who supplied the
handl er. However, this option does not function appropriately to
handle mlk fromplants regul ated under a State order that
provi des for narket-w de pooling. Thus, the nodified “Wchita
Option” includes paynment provisions for any plant regul ated under
such a State-operated program

The current Great Basin order provides paynent provisions for
any handl er operating a State-regul ated distributing plant having
route disposition in the Great Basin order. This provision has
been incorporated in Section 76 of the General provisions in this
final decision and is applicable to all orders.

Western Order

Many of the provisions of the consolidated Wstern order are
explained in the “ldentical Provisions” portion of this fina
deci si on and need not be addressed here. Those provisions that
differ fromthose explained in the “ldentical Provisions,” or
those currently contained in the orders to be consolidated, are
di scussed bel ow.
Pool plant.

The pool distributing plant definition is simlar to that
contained in nost of the other orders. The m ni num percentage of




a pool distributing plant’s physical receipts of bulk fluid mlk
products that are disposed of as route disposition is 25 percent.
The percentage of a handler’s total route disposition distributed
into the marketing area that would result in a distributing plant
becoming fully regul ated under the Wstern order is also 25
percent. Wile this definition differs slightly fromthe current
| anguage of the orders included in this consolidated Wstern
order, it provides uniformty with other consolidated orders and
should result in no additional distributing plants being pooled
under the order or any change in the pool status of distributing
plants currently pool ed.

The pool plant provisions of the Wstern order have been
revised in this final decision. The nodification to the poo
pl ant definition provides for the pooling of plants that
specialize in ultra-pasteurized or aseptically-processed fluid
m |k products. A detailed explanation of the changes is |ocated
at the end of the western regional discussion.

The proposed pool supply plant definition would have required
a supply plant operator to ship at | east 35 percent of the nmlk
pool ed at the supply plant, either by transfer or diversion, to
pool distributing plants during the nmonth in order to qualify for
pooling. The 35 percent level is included in the final decision
The percentage is slightly higher than that contained in the
current Sout hwest |daho-Eastern Oregon order and slightly | ower
than that contained in the current Great Basin order. This change
should result in no mlk that is currently associated with either
of the two orders | osing such association

The pool supply plant definition in the final decision
i ncl udes provision for a March through August period during which
a supply plant that has met the order’s shipping percentages for
t he precedi ng nonths of Septenber through February to be able to
continue to be a pool plant without neeting the shipping
standards. As with other consolidated orders, the market
adm nistrator will have the authority to increase or decrease the
order’s supply plant pooling standards as marketing conditions
change.

The Western order final decision contains a provision that
woul d permit a manufacturing plant operated by a cooperative
association and |l ocated in the narketing area to be a pool plant
if 35 percent of the mlk for which the cooperative is the handler
is received at pool distributing plants during the nonth or during
the i mMmediately preceding 12-nonth period. This provision is
simlar to one currently contained in the Geat Basin order and in
sone of the other consolidated orders.

Al t hough the two current orders that have been consoli dated
do not contain such a provision, the Western order woul d provide
that a single handler be allowed to forma unit of distributing




plants and Cass |l manufacturing plants provided each plant is

|l ocated within the marketing area, as suggested by the ldentica
Provisions committee. The unit in total would be required to neet
the requirements for a pool distributing plant and at |east one of
the plants in the unit would be required to neet the poo
distributing plant definition individually. This provision would
provide uniformty with other federal orders and woul d not change
the status of any plants currently pooled. ddass Il nmanufacturing
plants are proposed to be included for unit pooling with
distributing plants operated by the same handl er because such

pl ants produce products that are marketed in conjunction wth
fluid mlk products.

Proprietary bulk tank handler.

The consolidated Western order final decision retains the
bul k tank handl er provision that is currently in the Southwestern
| daho- Eastern Oregon order, permtting a handler other than a
cooperative association to divert mlk to nonpool plants for the
handl er’ s account based on shiprments of mlk to pool plants of
ot her handl ers.

Producer-handler.

The producer-handl er provisions that were proposed have been
revised in this final decision to be very simlar to the
provisions in the current Great Basin and Sout hwestern | daho-
Eastern Oregon orders. The revisions should assure that the status
of current producers-handlers will be unchanged.

Producer.

The Western order contains a dairy farmer for other nmarkets
definition. A producer would not qualify for pooling under the
Western order unless all of the mlk fromthe same farmwas pool ed
under this or sone other federal order or unless such non-pooled
mlk went to a plant with only Aass IIl or Cass IV utilization
This differs slightly fromthe current definition in the Geat
Basin order. Such a provision is contained in the Wstern order
to prevent dairy farners whose nmilk is regularly used for fluid
di sposition in other markets from pooling the surplus portion of
their production on the consolidated order. Security MIKk
Producers Association supports this provision and states that it
is needed to prevent the pooling of surplus mlk fromfarns whose
mlk is regularly associated with other markets.

Producer milk.

The percentage of a handler’s pooled mlk for the Western
order final decision that nay be diverted to non-pool plants is 90
percent in any nmonth. The proposed rule recommended a linit of 80
percent, which is identical to the percentage currently included
in the Sout hwestern | daho-Eastern Oregon order and is only
slightly higher than that for the present Great Basin order (i.e.
75 percent for cooperatives and 70 percent for proprietary




handl ers).

Avonnore West Inc. (Avonnore), a handler in the Southwestern
| daho- Eastern Oregon order in Twin Falls, |daho, favors the nore
liberal qualification rules proposed for the Wstern O der whereby
only one day’s production of producer mlk has to be received at a
pool plant. However, the handler opposed the 80 percent standard
of a handler’s pooled mlk that may be diverted to non-pool plants
as reconmended in the proposed rule. Avonnore indicated that the
80 percent diversion limtation is identical to the one currently
in the Southwestern | daho-Eastern Oregon Federal order and stated
that this standard was suspended indefinitely in Decenber 1989.
The handl er contends that the argunent that the 80 percent
diversion limtation caused uneconom c novenents of mlk is stil
val i d t oday.

In 1997, Avonnore notes, an average of 217 million pounds of
producer mlk was diverted to nonpool plants each nonth.

Accordi ngly, Avonnore argues that the reintroduction of the 80
percent diversion limtation would allow only 80 nillion pounds of
producer mlk to be diverted to nonpool plants. The handl er
contends this would preclude nmany dairy producers in |Idaho from
having their mlk associated with the Western order, which could
cause significant price disparities between producers and create
di sorderly marketing conditions that Federal orders are intended
to prevent.

Ut ah Farm Bureau Federation filed a conment regarding the
consol i dation of the Geat Basin and Sout hwestern | daho-Eastern
Oregon orders into the Western order. In their coments the
federation states that the pooling provisions of the current G eat
Basi n order must be mmintained to prohibit opportunistic entry of
outside mlk into the UWWah O ass | pool

As adopted in this final decision, the 90 percent diversion
limtation is the same as that adopted in the consolidated Upper
M dwest order. The 90 percent linmtation on novenents of pool ed
mlk to nonpool plants should permt all mlk associated with the
market that is not needed at pool plants during the nonth to be
pool ed and priced under the order. The 90 percent standard
provides handlers nore flexibility to efficiently nmove mlKk.

Al though unlimted diversions are not incorporated in the
consol i dated order, the 90 percent standard should not preclude
nost producers associated with the current individual orders from
having their m |k pool ed under the consolidated Wstern order

The 90 percent standard is an appropriate level for the
consol i dat ed order given the provisions contained in the current

i ndi vidual orders and should not create any disorderly marketing
conditions. The recomrended standard al so shoul d ensure that
addi ti onal anounts of unneeded m |k would not be pooled. In

addi tion, as contained in other consolidated orders the market



adm nistrator will have the authority to adjust the diversion
per cent age.

The order | anguage allowing two or nore cooperative
associations to jointly met the diversion limts was
i nadvertently excluded fromthe proposed rule. Oder |anguage
to allow this to occur has been included in this final decision

Dari gol d Farns opposes the touch-base requirenment that was
recommended in the proposed rule. The cooperative contends that
t he exclusion of this provision may present an opportunity to
obtain unified support for a provision that would prevent or
reduce opportunistic pooling.

The current Sout hwestern | daho-Eastern Oregon and G eat Basin
orders contain such a touch-base provision. The provision ensure
that a producer whose mlk is pooled on the order is indeed
servicing the dass | needs of the market. Accordingly, the
t ouch- base provision recomended in the proposed rule is adopted
in this final decision. The provision provides that during the
nmonth at |east one day’'s milk production of a dairy farmer new to
t he order must be physically received at a pool plant so that mlk
of such producer is eligible for diversion
Reports of receipts and utilization and payroll reports.

The Western order requires pool handlers to file a “report of
receipts and utilization” on or before the seventh day after the
end of the nonth. This is identical to the current reporting date
in the Geat Basin order but two days earlier than the sane
provision in the Southwestern |Idaho-Eastern Oregon order. Al nost
all handlers currently file reports by FAX or sone other form of
el ectronic data transfer, which elimnates del ays due to mai
handl i ng. A seven-day reporting period should allow adequate tinme
for handlers to prepare reports and will allow the conputation and
rel ease of producer price information to occur on or before the
12t day after the end of the nonth.

The date on which the report of paynments to producers is due
to the market admi nistrator under the Wstern order is on or
before the 21t day after the end of the nmonth. This is the sane
date as that under the Geat Basin order, but one day earlier than
under the Sout hwestern |daho-Eastern Oregon order. The earlier
reporting date and announcenent of producer prices should assure
that an earlier payroll reporting date woul d not be burdensorne.
Multiple component pricing.

Both the Great Basin order and the Sout hwestern | daho-Eastern
Oregon order currently have multiple conponent pricing based on
protein without a somatic cell adjustment. The nultiple conponent
pricing provisions of the consolidated Wstern order should be the
sane as those for other proposed orders that provide for multiple
conponent pricing based on protein but without a somatic cel



adjustrment. The Western order has a significant anount of mlk
used i n manufactured products, especially cheese, and conponent
pricing will enable producers to be paid according to the val ue of
t he conponents of their mlk. However, the somatic cel

adj ustrent included in some of the consolidated orders for which
conponent pricing is proposed is not warranted by marketing
conditions under the Western order, and such an adjustnment is not
i ncluded in the final decision

Avonnor e expressed support for the use of multiple conmponent
pricing in the Wstern Order and strongly reconmended the
i nclusion of a somatic cell count price adjuster. Avonnore states
the SCC adjuster is necessary because the nmanufacture of cheese is
t he predom nant use of milk in the Western Order. Avonnore notes
that it has been docunented that elevated | evels of SCC inpact
cheese yield. In addition, the handl er contends that dairy
products (i.e., cheese, NFDM butter, whey products) exported to
t he European Union nmust be made with milk containing | ess than
400, 000 SCC.

Darigold Farnms, a cooperative that will have mlk on the
order has expressed the opinion that an adjustnment for somatic
cells is a quality issue that may be better dealt with between the
buyer and seller. 1In addition, the nearby Pacific Northwest order
will not have a somatic cell adjustment. The somatic cell count
of mlk produced in the western U.S. is at an average |evel of
250, 000. This level is significantly | ower than the 350, 000
| evel , which provides no adjustrment in the consolidated orders
that adjust for somatic cell count. For the reasons stated above
and due to the high quality of mlk produced in the consolidated
Western nmarketing area, a quality adjustnment is unnecessary and
need not be included in the order
Payments to and from the producer settlement fund.

Paynents to the producer settlenment fund under the
consol i dated order are due on or before the 14" day after the end
of the nonth. This is two days after the announcenent of uniform
producer prices, which is an identical tinme period to that which
exists in the two current orders that are bei ng consol i dat ed.

Paynents fromthe producer settlenent fund under the
consol i dated order would be due on or before the 15'" day after the
end of the nonth. This is the same date as under the current
Great Basin order and three days earlier than under the
Sout hwest ern | daho- Eastern Oregon order. This paynent date should
be practicable, given the use of current banking and transm ssion
t echni ques.

Payments to producers and cooperative associations.

Under the Western order, partial paynments woul d be due from
handl ers to producers who are not nenbers of cooperative
associ ations on or before the 25'" day of the nonth in an anount



not less than 1.2 tinmes the lowest class price for the preceding
nmonth multiplied by the hundredwei ght of milk received from such
producers during the first 15 days of the nmonth. Final paynents
woul d be due on or before the 17'" day after the end of the nonth.
Partial paynents to cooperative associations would be due on
or before the 24'" day of the nonth at the sane rate as above, with
final paynments due on or before the 16'" day after the end of the
nonth. These final paynment dates represent very little or no
change fromthe orders’ present paynent dates. The partia
paynment dates are earlier than those required under the current
orders, but are very close to those suggested by the Identica
Provi sions comittee, and conpliance should present no hardship to
handl ers who woul d al ready have had the use of the producers’ mlk
for 9 to 23 days.

Pacific Northwest Order

Many of the provisions of the Pacific Northwest order are
explained in the “ldentical Provisions” portion of this fina
deci si on, and need not be addressed here. The provisions that
devi ate sonewhat fromthose incorporated in other order areas
are the provisions dealing with standards for deternining the
pool status of producers and handl ers, the definition of
producer-handl ers, the factors upon which paynents to producers
are cal culated, and reporting and paynent dates. Because this
order is not proposed to be consolidated with any other orders,
there is little reason for changi ng the substance of nany of the
provisions that are not included in the General Provisions.

Pool distributing plant.

The pool distributing plant provisions of the proposed
Pacific Northwest Order are changed fromthe current definition
to one that nore closely resenbles the definition suggested in
the identical provisions report. Rather than basing the
identification of a pool distributing plant on only 10 percent
of the plant’s receipts as in-area route dispositions, the order
shoul d specify that such a plant have at |east 25 percent of its
physical receipts distributed as route disposition, and at | east
25 percent of its route disposition distributed within the
mar ket i ng ar ea.

It is expected that the nodified pooling standard will not
af fect the pool status of any plant that currently does or does
not nmeet the pooling standard of the Pacific Northwest order
In addition, it would renmedy a provision that could result in
fully regulating a plant that has ninimal association with the
mar ket i ng ar ea.

The pool plant provisions of the Pacific Northwest order have
been revised in this final decision. One nodification provides
for the pooling of plants that specialize in ultra-pasteurized or
aseptically-processed fluid mlk products. A detailed explanation
of the changes is located at the end of the western regi ona



di scussi on.
Pool supply plant.

For the nost part, the current pool supply plant definition
of the Pacific Northwest order and the perfornmance standard of
shi ppi ng 20 percent of the mlk is appropriate to the marketing
conditions in the area. However, the provision that currently
requires a handler to include producer mlk noved directly to
pool distributing plants in the shiprments on which pool plant
performance is calculated is changed to allow the handler to
i ncl ude such novenents if the handler wants to qualify its plant
for pooling. A plant operator who receives mlk at a plant only
for manufacturing use also will be able to supply producer mlk
directly to distributing plants without a requirenment that the
manuf acturing plant be a supply plant.

In the Pacific Northwest order the current March through
August period during which supply plants do not have to ship the
m ni mum percentage to distributing plants if they have done so
during the previous Septenber through February period is
i ncluded in the pool supply plant definition

As in the other consolidated orders, the narket
adm nistrator will have the authority to increase or decrease
the order’s pooling provisions as narketing conditions change
for the purpose of assuring that an adequate supply of mlk will
be available for fluid use, or to assure that the order does not
require handl ers to undertake uneconom ¢ novenents of nmilk to
mai ntain: (1) the pool status of their plants, or (2) the
pool i ng of producers who have historically been associated with
the market and who hel p serve O ass | needs.

Nonpool plant.

The current definition and exenption for mlk produced and
processed by state institutions, as contained in the present
order’s producer-handler definition, is expanded and noved to be
i ncluded in the “Nonpool plant” definition contained in the
Ceneral Provisions. Such entities, along with coll eges and
uni versities and charitable organizations, will not be subject
to the orders’ pricing and pooling provisions as |long as they
have no sales in comercial channels.

The present Pacific Northwest order provisions allow a
state institution to avoid any regulation on the portion of its
mlk that is used only within the institution, and apply sone
pricing regulation to that portion that is distributed in
conmer ci al channels. | n sonme respects, this arrangenent is
simlar to the situation of partially regulated distributing
plants. However, partially regulated distributing plant
operators, to avoid obligations under Federal orders, must show
that they pay the dairy farmers who ship mlk to themat a rate
at least commensurate with that paid to producers whose mlk is
pool ed under the order. |In any case, they nust procure a mlKk
supply in the conpetitive market. State institutions may have
any nunber of cost advantages over regulated handlers in the



production and processing of mlk, such as not having to pay a
m ni mum wage and not having to pay property taxes. It would be
unjust to allow such institutions to conpete with fully
regul ated handl ers in regular comrercial channels as if the
playing field were level. Therefore, state and ot her
institutions that conpete with regulated handlers in regul ar
conmer ci al channel s, such as bids for school m |k prograns,
woul d be regul ated on those sal es.
Producer-handler.
The current Pacific Northwest producer-handl er provisions
remai n essentially untouched. Some of the “ldentica
Provi sions” features of the producer-handl er definition, such as
t he 150, 000- pound threshol ds for route dispositions, own farm
production, and receipts frompool plants are adopted in this
final decision. The rest of the current producer-handl er
provisions remain in effect for administrative purposes.
Producer-handl ers represent a nuch |larger portion of the
Cass | dispositions in the Pacific Northwest marketing area

than in nost other Federal order areas. |n many marketing
areas, producer-handl ers supply one percent or |ess of the Cd ass
| sales. In the Pacific Northwest area, however, they furnish

al nost 10 percent of the market’s O ass | dispositions. The
| arger average size of the dairy farnms in the western United
States nakes nore |likely the existence of a producer-handl er
that is a significant factor in the market.

The current order’s producer-handl er provisions are based
on the history of producer-handl er operations in the nmarketing
area, reflecting difficulties encountered in order
adm nistration, attenpts to circumvent order provisions, and
court chall enges.

In addition to the current order provisions, the producer-
handl er definition contains |anguage clarifying that mlk
recei ved by the producer-handler at a | ocation other than the
producer-handl er’s processing plant for distribution on routes
will be included as a receipt from another handl er.

Reserve supply unit.

The Pacific Northwest order will continue to provide for a
cooperative reserve supply unit. The existing provision has
many simlarities to a reserve supply plant, which is not
provided in this order but which is included in several of the
consol i dated orders.

Under the terns of the present provision, the cooperative
menbers of the reserve supply unit nust be |ocated near a poo
distributing plant, as a reserve supply plant nmust be located in
the marketing area. Both the reserve supply unit and the
reserve supply plant provisions require that the plant or unit
operator request prior approval of the market administrator to
initiate and cancel their status, both require long-term
association with the nmarket, and both provi de substanti al
penalties for failing to neet all required conditions. Although



t he cooperative unit does not have nmonthly qualification
requirenents, it is subject to a call by the narket
adm ni strator after the market administrator’s investigation of
the need for supplenmental supplies of milk. Because of the
current existence of this provision, based on the need shown at
a public hearing, and its simlarities to a pooling mechani sm
suggested for other orders, provision for the cooperative
reserve supply unit will continue to be included in the Pacific
Nor t hwest order.

The order | anguage regardi ng the exenption from di version
limts for a cooperative reserve supply unit was inadvertently
excluded fromthe proposed rule. The order |anguage for this
exenption has been included in this final decision

The order | anguage allowing two or nore cooperative
associations to jointly met the diversion limts was al so
i nadvertently excluded fromthe proposed rule. Oder |anguage
to allowthis to occur has been included in this final decision

Producer and producer milk.

The consol i dated Pacific Northwest order would contain a
“dairy farnmer for other markets” provision for each nonth of the
year. The large volunme of mlk production in California and
California s quota systemgive dairy farners an incentive to
pool production in a volunme equal to their quota pounds on the
California order, and then attenpt to share in the Pacific
Nort hwest Class | market with their over-quota production, for
whi ch returns under the California order are much less. At the
same tinme, none of the California ass | returns would be
shared with Pacific Northwest producers. Simlarly, producers
subject to other state prograns should not be allowed to poo
the reserve supplies fromthe State-regul ated markets and share
inreturns fromthe Pacific Northwest pool while enjoying the
benefits of the State orders’ Cass | returns.

The current provisions of the Pacific Northwest order do
not require that a producer’s nilk be received at pool plants
for the producer’s first pooled delivery on the market or for
any specified period. |If a handler neets its overal
performance requirenents for supplying mlk to the nmarket, it
shoul d make no difference which individual producer’'s mlk is
actually delivered to pool plants as long as the mlk of each
producer participating in the pool is Gade A and available to
the market if and when needed. It is expensive, inefficient,
and unnecessary to nove nmilk fromareas close to nonpoo
manuf acturing plants to bottling plants in the city markets when
that mlk is not needed for bottling. For the above reasons and
furthernore because there are often great distances and
nmount ai nous terrain between plants and farnms in the nore
sparsely popul ated West, no “touch base” requirenents should be
i ncluded. As stated previously, Darigold Farns supports the
exclusion of “touch base” requirements. The cooperative states
that the exclusion may present an opportunity to obtain unified



support for a provision that would prevent or reduce
opportuni stic pooling.

This order and other western orders have all owed producers
to pool mlk on nore than one order during the same nonth.
Because of the locations of a nunber of dairy farners, their
m |k nmay be used by pool plants regul ated under nore than one
order in a single nonth. These producers al so represent a
reserve supply for nore than one market. Large, multi-market
handl ers should be given the flexibility to market and transport
their mlk to fulfill the needs of their customers in the nost
efficient way possi bl e.

The small changes in the final decision fromthe current
pool i ng provisions of the Pacific Northwest order result in very
little change in the order’s diversion limts. The linmt of 80
percent of the handler’s supply of producer mlk renmains
unchanged, with the nonths during which the percentage is
ef fective changed from Sept enber through April to Septenber
t hrough February. These nonths will correspond to the nonths
during which supply plants must ship 20 percent of their
receipts to pool distributing plants.

In the current order there is no limt on diversions during
May through August. |In this final decision there will be a
limt of 99 percent on diversions of producer mlk for the
nmont hs of March t hrough August. The current delivery standards
have not been overly restrictive nor associ ated unneeded
supplies with the market and should be allowed to continue
basi cal | y unchanged. However, the change fromw thout linmt to a
percentage amount will allow the market administrator, as
provided for in other orders the authority to adjust the
percentage of milk that may be diverted.

Payments to producers and cooperative associations.

Al t hough the current Pacific Northwest order contains a
mul tiple conmponent pricing plan very like that proposed to be
standard for the consolidated orders, it does not now and woul d
not under this reformprocess contain a somatic cell adjustnent
provision. The level of somatic cells in the western U.S. is
generally lower than in the east, with an overall average of
approxi mately 250,000 i nstead of 350,000. This |ower sonatic
cell count would seemto reduce the need for such a provision
H storically, the principal argument for a somatic cell adjuster
has been the negative effect of somatic cells on the cheese
yi el ds. Al though cheese nanufacturing in the Northwest is
i ncreasi ng, nost cheese nanufacturing is done by cooperative
associ ati ons who have expressed the opinion that an adj ust nment
for somatic cells is a quality issue best dealt with internally.
The somatic cell adjustnents in the consolidated orders of the
final decision are not incorporated in the Pacific Northwest
order.

Announcement of producer prices.
The dates on which handler reports, nmarket admnistrator’s



announcenent of producer prices, and paynent to producers would
remai n unchanged fromthose of the current order
General comment related to orders.

Darigold Farnms suggests that the new orders provide somne
performance requirenents attached to each individual market, but
recomends that a producer, once qualified, should be |ocked into
the pool for a mnimmof four nonths. This recomendation has
not been incorporated in the final decision for any of the western
orders. The provisions adopted in each order should ensure that
the dass | needs of the markets are mnet.

Major changes to orders from the proposed rule.

The pool plant provisions of the orders in the western region
have been revised. Paragraph (b) of Section 7 will accomodate
the pooling of plants that specialize in ultra-pasteurized or
aseptically-processed fluid mlk products (i.e., fluid mlk
products with a shelf life of at | east 60-90 days wi thout
refrigeration.) At the present time, there are no plants
processing this type of product in the Southwest, Arizona-Las
Vegas, or Pacific Northwest marketing areas. However, there is
one plant in the Wstern order narket area.

Unlike a typical distributing plant, a plant specializing in
extended shel f-life products nay have a nore erratic processing
schedul e, reflecting the longer shelf life of the products
packaged at the plant. Consequently, a plant's dass |
utilization may vary considerably fromnmonth to nonth. |In certain
areas of the country, such variability has resulted in shifting
pool status for this type of plant fromone order to anot her
Such regulatory instability is not conducive to orderly narketing.
To provide greater regulatory stability for these plants, they
should be fully regulated pool plants if they are located in the
mar keti ng area and process at |east 25 percent of their fluid mlk
product receipts during the nmonth into ultra-pasteurized or
aseptically-processed fluid mlk products. This provision wll
not guarantee that a plant qualifies as a fully-regul ated poo
pl ant every nmonth; sone nonths a plant may fail to process 25
percent of its mlk receipts into ultra-pasteurized or
aseptically-processed fluid mlk products. Nevertheless, the
provision will guarantee that if a plant neets the 25 percent
standard descri bed above, it will be qualified under the sane
order all the tine.
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